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THE LAW REPORTER. 


DECEMBER, 1841. 


REMARKABLE TRIALS. — No. VI. 


POISONING — CASE OF LUCRETIA CHAPMAN. 


Lucretia Crapman, whose trial in Pennsylvania, several years ago, 
for the murder of her husband, caused great excitement in that state, 
and was the subject of much comment throughout the whole country, 
was a native of Massachusetts ; her maiden name was Winslow. She 
was a woman of strong passions, of tolerable education and consider- 
able activity, and was at the head of a boarding school when she 
married William Chapman, a physician, who devoted his attention to 
the cure of persons afflicted with infirmity of speech. He was a man 
of little knowledge, or decision of character, and his wife contrived 
to be the active person in the establishment, which was continued 
after their marriage, and until his death, in Andalusia, Pennsylvania. 

In May, 1831,a young man wretchedly dressed, and apparently fa- 
tigued with travelling, stopped at Mr. Chapman’s late in the evening, 
and asked leave to spend the night there, saying that he had been 
refused lodging at the nearest public house. Mrs. Chapman, not 
suspecting the misery that would arise from the permission, persuaded 
her husband, somewhat against his inclination, to allow the stranger 
to remain. He represented himself to be the son of the governor of 
California, and said that his name was Lino Amalio Espos Y Mina. 
So well did he follow up the good impression he had made upon 
Mrs. Chapman, that his stay at Andalusia was prolonged, till mid- 
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summer, professedly for Mrs. Chapman to instruct him in English, in 
which he was no proficient ; for which he was to pay her $2000 a 


year. During this time, a strange infatuation had taken possession of 


Mrs. Chapman ; she treated her husband harshly, and often with 
contempt, and gave her money and her thoughts to the friendless 
Mexican. 

On the 19th of June, Mr. Chapman was taken sick, slightly, but 
suddenly ; being better the next day, with the consent of his physi- 
cian, he ate some chicken-broth, and part of a chicken, cooked in 
the house ; immediately after which he became more ill, and con- 
tinued to fail, till the 23d, when he died, and was immediately buried. 
On the 5th of July, Mrs. Chapman was secretly married to Mina, 
who immediately set out for the north. In September, Mina was 
arrested in Boston, and both he and Mrs. Chapman were indicted at 
the February term, 1832, of the court of Oyer and Terminer, held 


at Doylestown, for Bucks county, Pennsylvania, for the murder of 


William Chapman, by poison. 

At the trial of Mrs. Chapman, which came on first, Mr. Ross, 
deputy attorney general, opened the case for the prosecution, with a 
short statement of the facts he intended to prove. ‘Twenty-five wit- 
nesses were called for the prosecution, and twenty-three for the de- 
fence ; from whose testimony, and from the documents in the case, 
the following facts appeared. 


Mr. Chapman’s was not a public house, in the usual meaning of 


the word, though one of the witnesses said there was a room called 
the ‘‘ beggars’ room ;” but travellers not unfrequently stopped there, 
as the tavern was at some distance. Mina came there a friendless 
stranger, and Mrs. Chapman understanding his broken English better 
than the rest of the family, and being interested by the history of his 
disasters, at first allowed, and then desired him, to remain w ith them. 
He said that he had come from Philadelphia that day, and was on 
his way to Count Bonaparte’s, where he should find a friend who would 
supply him with money. On the 16th of May, Mr. Chapman wrote 
to Mina’s father, informing him of his son’s arrival at his house, and 
saying that he would stay there until he could hear from his father. 
Mrs. Chapman wrote to his mother, at the same date, expressing a 
great interest in her son, and saying that he would remain with them 
under her instruction in the English language — indeed, she said, 
‘your son talks of spending three years in my house, which | hope 
he will do; and if he does, you may rest assured, Madam, that pa- 
rental attentions shall be extended to him by myself and my husband.’ 

Having recovered from his fatigue, Mina went with Mrs. Chapman, 
in her carriage to Bonaparte’s. He found his friend was not there, 
and Bonaparte was engaged with company. On the 17th or 18th 
of May, Mina and Mrs. Chapman went to the Mexican consul’s. 
Mrs. Chapman left Mina there to write a letter for the consul to for- 
ward to his friends in Mexico. Mrs. Chapman not returning, the 
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consul asked Mina to take dinner with him, as a matter of form, not 
expecting him to accept the offer, but Mina accepted the invitation, 
and remained. ‘They were scarcely seated when Mrs. Chapman was 
announced. She was shown into another room, and requested to wait 
till dinner was over, the sister of the consul going to remain with her, 
who expressed to Mrs. Chapman her gratitude for the care and atten- 
tion she had bestowed on her friendless countryman, adding * that it 
was a pity to see a young man so unfortunate, as he a him- 
self to be rich in his own country.”” Dinner being over, Mina and 
Mrs. Chapman took their leave. 

After this he frequently — with Mrs. Chapman, and on one 
occasion, he lay with his head in her lap, and they sang scraps of 
love songs to each other. Mina said that he was subject to fits ; and 
whenever he was attacked, Mrs. Chapman would turn every one else 
out of the room, because he did not like to have people with hin 
when he recovered ; but she shut the door, and remained with him 
herself. It was testified that they used to kiss each other, but there 
was no evidence oflered of adulterous intercourse. ‘Throughout the 
testimony, it appears that Mrs. Chapman treated her husband in a 
most unbecoming manner. One of the servants in the house testified 
that she gave Mina some of Mr. Chapman’ s fine linen shirts, and 
then told ‘her husband that she was mistress in her own house, and 
should do as she pleased ; that she was ashamed of him, and wished 
he was gone from the house ; and the same witness testified that she 
saw her ‘‘ one day give her husband a push with her foot.” 

After his recovery from one of these attacks of sickness, Mina 
gave Mrs. Chapman a paper which she endorsed ‘ Don Lino’s will,’ 
which was signed by him, and purported to “leave to Mrs. Lucretia 
Chapman the sum of fifteen thousand dollars for having assisted me 
with particular attention before my death, which sum will be paid 
Mexico.” ‘This document was marked in the margin 15,00000 dol- 
lars. One day Mrs. Chapman’s little daughter found Mina leaning 
against the barn, crying, and he said he heard a voice like his mother’s 
or his sister’s, saying, ‘‘ Linetto, Linetto, Linetto,”’ and he should soon 
hear of the death of one of them. Ina short time, he heard of the 
death of his youngest sister, and Mrs. Chapman went with him, and 
ordered a tailor to make him a suit of black, and ‘charge it to Mr. 
Chapman. A day or two after he had the clothes, he said he had 
heard that his sister was not dead, as a friend of his from Mexico, 
had seen the family, and they were all well. 

At last Mr. Chapman began to suspect that all was not as it should 
be, and when Mrs. Chapman went with Mina to Philadelphia with 
the intention of returning the same evening, and they did not return 
till the third day, he became uneasy, and said to a comparative stran- 
ger, “I believe that this Mina is an impostor; a roguish fellow ; —1 
had rather be poor than have my peace so disturbed. In all proba- 
bility their object is to tarry until the family has retired, and I would 
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like to know whether they would be guilty of improper conduct after 
they do return; for if I know of their going together to Mina’s lodg- 
ing room, I will be in there, and by I ’Il take his life ;’’ — and 
he said to the same person, that his wife’s affections were gone from 
him — that he could not confide his troubles to his neighbors — and 
that he would bear it no longer. 

On the 16th of June, Mina went to a druggist’s in Philadelphia, 
and asked for some arsenical soap to prepare birds for being stuffed ; 
and when he found it was not kept ready made, he preferred to take 
a shilling’s worth of pure arsenic to waiting till the soap could be pre- 
pared. 

Alfred Guillou, an assistant in the druggist’s store, where Mina 
bought the arsenic, about this time, wrote a letter to Mr. Chapman, 
at Mina’s request, and signed it ‘ Est. Cuesta,” which he believed to 
be Mina’s name. ‘This letter expressed the writer’s sense of obliga- 
tion to Mr. Chapman for the kindness he had shown to the friendless 
Mina, and continues, “I hasten to put myself at your disposal, and 
assure you that any commands you may think proper to honor me 
with, I will, to the fullest extent in my power, accomplish immediate- 
ly.” Col. Estanislao De Cuesta was the consul of the Mexican gov- 
ernment for the city of Philadelphia. 

On the 19th of June, Mr. Chapman not feeling perfectly well, sent 
for Dr. Phillips, who recommended some very mild course of treat- 
ment, and told him he might eat a beef-steak. Mrs. Chapman said 
he had been subject to attacks of vertigo, and nothing was thought of 
the attack till the next day, when immediately after eating some 
chicken broth, he was seized with the most violent vomiting and 
burning pain in his stomach. ‘The broth was made by his wife, in 
the kitchen, and carried by her into the parlor to be seasoned ; he 
also ate of the chicken so heartily, that when his wife saw how little 
was left, she exclaimed to her daughter, “ how heartily your father 
has eaten of the chicken, and how little of the soup! | am afraid it 
will hurt him.” 

He continued to suffer from the most violent attempts to vomit, till 
when the doctor again visited him on the 21st; he found him in arti- 
culo mortis. Dr. Phillips’s testimony concerning his state at this 
time, is rather general, as he could not recall after the length of time 
before his examination, many of the symptoms. When Dr. Phillips 
and Dr. Knight visited him on the 22d, they found his senses were 
impaired — his hearing was almost gone — his extremities were cold — 
his pulse was barely perceptible — and he expired in rather a coma- 
tose state early on the morning of the 23d. It was supposed that he 
died of the cholera morbus, though the physicians were not certain 

that such was the fact. Mina was in the room part of the time dur- 
ing Mr. Chapman’s sickness, and said to a person who was taking 
care of him, who was the same who testified to the indignation of Mr. 
Chapman, at his wife’s conduct with Mina, that “when I was sick, 
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Mr. Chapman did wait on me night and day, and prayed for me,” 
‘and,’ — continues the witness —“ he then pretended to cry — but 
I saw no tears.” 

The remains of the chicken and the broth were thrown into the 
yard. Near the yard was a neighbor’s pond, where he kept a number 
of ducks ; who, on the day the chicken was lying in the yard, crept 
through into Mr. Chapman’s yard, and when they returned, they 
were seen to fall over and die, to the number of twenty or thirty. 
Those that died were young ducks; there were four old ducks, too 
large to get into Mr. Chapman’s yard; and they did not die. ‘Those 
that died were buried, and some time afterwards, on examination, the 
bones and the craw were found in perfect preservation, and covered 
with something in “little fine pieces, and they fairly glittered, they 
were so white.” 

The friend who was with Mr. Chapman at the time of his death, 
remarked, that the body became cold and stiff sooner than usual, and 
that the face grew dark. He was surprised at these symptoms, as he 
understood that Mr. Chapman died of cholera morbus. 

Mr. Chapman’s remains having been removed from the grave, Dr. 
John P. Hopkinson, at the request of the deputy attorney general, 
proceeded on the 2]}st of September to make a post-mortem examina- 
tion, with the view of deciding whether Mr. Chapman’s death was 
caused by poison. Dr. Hopkinson took the stomach from the body, 
and placing it in a glass jar, carried it to Dr. John K. Mitchell’s labo- 
ratory, in Philadelphia. Dr. Reynell Coates assisted Dr. Hopkinson 
in his examination of the body, and Dr. Mitchell, proceeded with 
Thomas G. Clemson, to analyze the stomach and its contents. ‘The 
evidence here is very voluminous and complex. ‘The stomach was 
very nearly or entirely empty ; it was washed, and the water in which 
it was washed, with whatever was taken from the stomach, was sub- 
mitted to various tests; from which it was ascertained, that arsenic 
did exist in the liquid in the state of arsenical acid in combination 
with lime. The stomach itself was dissolved in nitric acid; and the 
solution was filtered, mixed with water, evaporated, and the resulting 
powder was submitted to several tests, for the discovery of arsenic or 
other poison in a metallic form, which, however, could not be done. 
Part of this resultant was placed in a glass tube, and heated over a 
spirit lamp, in order to produce the arsenical rings, which would have 
been conclusive proof of the presence of arsenic. No such rings ap- 
peared. The heat of the lamp broke the tube. Mr. Clemson ex- 
claimed —“ is any one subliming arsenic in the room?” and smelling 
of the tube, said he was confident that there was arsenic there. ‘The 
testimony concerning the proof of the presence of arsenic, from an 
alliacious odor, is somewhat contradictory. Mr. Clemson testified, in 
his cross-examination, that ‘a man can smell the shadow of a shade 
of arsenic ;” but Dr. Mitchell would not allow the single comparative 
fact, of the presence of the smell to form any part of the foundation 
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of his opinion. Dr. Bache, who was 2 witness for the defendant, 
declared it as his opinion, that the odor was not to be depended on, 
because some substances have some analogy in odor, and Dr. Togno, 
another witness for the defendant, would ‘ not rely on the alliacious 
odor.” Judge Fox, in his charge to the jury, says, “ the odor pecu- 
liar to arsenic being clearly proved to exist, the presence of the metal 
is taken for granted by chemists, for all ordinary purposes,”’ and after- 
wards, “ the existence of the peculiar odor of the metal cannot admit 
of doubt.” Dr. Coates testified, that ‘a man may die by arsenic, 
and, from vomiting and purging, no trace of it afterwards be found.” 

The day after Mr. Chapman’s death, Mrs. Smith came to the house, 
for the purpose of placing her two children at Mrs. Chapman’s school. 
She saw Mina, but observed nothing uncommon in the state of the 
family. She carried her children there four or five weeks afterwards, 


and found Mrs. Chapman in the utmost grief. After a few words of 
preface, Mrs. Chapman said to Mrs. Smith — “this young man, of 


whom you have heard me speak, who has been boarding with me, | 
fear has turned out an impostor.” She then gave Mrs. ‘Smith a his- 
tory of her acquaintance with Mina, adding, that if the consul’s sister 
‘had not told me that this young gentleman was a gentleman of large 
fortune,” I should not have been deceived ; and she went on to say, 
that just before he left her, Mina asked her for her watch. She told 
him that he had Mr. Chapman’s already ; but he said he wanted her’s 
as a memento of regard. He took the watch, giving her a chain, and 
saying, “I give it to you in return for the watch — when | come back 
you shall have it.” He then went away, taking all the money in the 
house. Mrs. Chapman, finding the chain irritated her neck, took it 
to a jeweller, who told her it was nothing but brass. ‘‘ I then made 
up my mind,” said she, “that I hoped he never would come back ” — 
and he never did, till he came under the charge of an oflicer. 

The recorder of Philadelphia, hearing that Mina had obtained 
money in Washington and elsewhere under false pretences, went in 
the last of August, to Mrs. Chapman’s, and told her his suspicions of 
Mina, and asked her if he had not plundered her of her property. 
She answered, “no,” pretty promptly. He asked her if it was possi- 
ble that he had $500 of the notes of the Farmer’s Bank, in Bucks 
county, when he left Bucks to go to Baltimore. She immediately 
answered that it was impossible. He then told her of an advertise- 
ment, of his having lost that sum in notes upon that bank, and that he 
had used that advertisement for the purpose of defrauding several per- 
sons in Washington, and that, therefore, it was his duty to see that he 
was arrested. The recorder then asked her if nothing had occurred 
within her observation to make her suspect that Mina had administered 
poison to her husband. There was a “ very marked effect on her 
countenance ” when his meaning became plain to her. She made a 
great effort to recover herself, and succeeded, and answered, no; she 
had seen nothing of the kind. She then detailed to the recorder the 
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circumstances of her husband’s death, and of Mina’s departure ; after 
which, the recorder returned to Philadelphia. 

On the 10th of September, Mrs. Chapman went to the recorder’s 
office in Philadelphia, and told him that she had been deceived and 
injured by Mina, and asked the recorder to give her advice in her 
trouble. He told her she had been very imprudent, and it was very 
difficult to advise her; that one course only could possibly do any 
good — to convince the public, that she had been, throughout the 
whole, a victim of deception ; and that she ought to show her sincerity 
by aiding by all means in her power to bring Mina to justice. She 
then gave him details of his conduct, and of their marriage, and 
showed him a certificate from the Mexican minister, resident at Wash- 
ington, certifying that Mina and Mrs. Chapman were lawfully man 
and wife. ‘The moment the recorder saw it, he knew, and said it was 
a forgery, and said he must retain it, to enable him to detain Mina on 
a charge of forgery in Pennsylvania. 

It also appeared from the evidence that Mina had induced a young 
lady in Boston, a niece of Mrs. Chapman’s, to agree to marry him, 
and she escaped by his being arrested only about twenty-four haues 
before the time when they were to be married. While Mina was on 
his way from Boston to Philadelphia under the charge of an officer, 
he was seized with one of his fits ; there happened to be a physician 
on board the boat, and he was immediately called to attend to Mina. 
The fit passed off in a short time, and the physician said he did not 
know what to make of it. Mina insisted on having a private con- 
versation with the officer ; and told him that when the woman brought 
the chicken-broth to Mr. Chapman’s room, his wife took it, and ‘* put 
physic into it. After Mr. Chapman take the soup, he get very bad 
and die. Mrs. Chapman then come, kiss and hug me, and say, ‘ Lino, 
I want you to marry me.’ I say, ‘no, not till | ask my father.’ She 
say, ‘Oh, yes, I love you so much.’ Then I say, well, when Mr. 
C hapman get bury, then I will marry you. Then she say, ‘we get 
marry in New Y ork.’ ’ 

Judge Fox charged the jury, rather in Mrs. Chapman’s favor, though 
he said, that from the evidence it was clear that arsenic was found in 
Mr. Chapman’s stomach. In the course of his charge, he said that 
in capital cases, he “ had never known a verdict of acquittal, which 
he did not think justified by the evidence, although he might have 
believed that it would have warranted conviction.” 

The jury took two hours for deliberation, and brought in a verdict 
of not guilty. . 





' She afterwards became an outcast from society, and wandered through the country 
with her children, giving a kind of theatrical e »xhibitions. She was a sister of Mark 
Winslow, a notorious counterfeiter, who committed suicide in Boston jail, a few years 
since after his conviction, and before sentence. It is believed by many, that Mrs. 
Chapman was a confederate of her brother in making counterfeit money. “At the trial, 
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Mina was tried as a principal in the second degree, at the next term 
of the court ; the question was raised as to the admissibility of the evi- 
dence of one of the servants who testified in Mrs. Chapman’s trial, to 
her declarations. ‘The court decided that they should be admitted. 
Some evidence was put in concerning experiments made by the chem- 
ists since Mrs. Chapman’s trial. Dr. Mitchell, on his cross-examina- 
tion, testified, that if “ confined to one single test, 1 would prefer the 
odor ‘‘to detect the presence of arsenic.” ‘The jury brought in a 
verdict of ‘‘ guilty of murder in the first degree.” 

A motion was made by Mina’s counsel for a new trial, on several 
points of law ; but it was refused by the court, and the prisoner was 
brought up for sentence. His counsel then rose and read a paper 
drawn up by Mina himself, as follows : 

‘* Before the court shall proceed to pass upon me the sentence of 
the law, I wish to say a few words to them. My name is Carolino. 
I was born on the 20th of December, 1809, in the city of Trinidad, 
in the island of Cuba, where my parents now reside. I was bap- 
tized in the Roman Catholic church, and desire to die in its faith. 
I pray that a priest of that religion may be sent to me, that I may 
prepare myself for death, by confession, and the blessed absolution, 
and by partaking of the holy communion according to the rites and 
ceremonies of that church. I have written to my father and brother, 
and expect that they will come to this country to see me; and | 
have, in the island of Cuba, a daughter four years old. It is neces- 
sary before I die that I should execute some legal papers in order to 
secure some property to my daughter. I therefore pray the court 
to grant me at least a few months of existence before | am ordered 
to be executed.” 

The presiding judge said ; ‘ These will be laid before the governor, 
who will no doubt grant the request which you make.” He then 
proceeded to pass sentence of death on Mina, with a voice which 
showed how deeply he partook of the feeling which pervaded the 
assembly : ‘* Lino Amalia Espos Y Mina, the sentence which the law 
imposes upon you is, that you be taken hence to the prison of Buck’s 
county, from whence you came, and from thence to the place of exe- 
cution ; and that you be there hanged by the neck until you are dead. 
And may God have mercy on your soul.” 





Willis H. Blayney, a police officer of Philadelphia, testified, that since 182%, he con- 
sidered her character bad. At the time of the trial, it was intimated that Mina had 
met Mrs. Chapman in Philadelphia, in a place of bad reputation, before the evening 
when he came to her house and requested lodging as a stranger. 
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RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Massachusetts, October Term, 
1841, at Boston. 


Rogers v. Mecnanics Insurance Company. 


A policy of insurance upon “ outfits’ and upon “ catchings’’ substituted for the out- 
fits in a whaling voyage, protects the “ blubber”’ or pieces of whale flesh, cut from 
the whale and on deck. 

Whether the blubber stowed on deck or stowed in the proper place below deck would 
be covered by a policy of insurance on “ cargo" — quere. 

The usage or custom of a particular port in a particular trade is not such a usage or 
custom as the law contemplates to limit, or construe, or qualify, the language ot con- 
tracts of insurance. It must be some known general usage or custom in the trade 
applied to all ports of the state. 

Where a quantity of blubber was thrown overboard in order to preserve the ship from 
sinking in a violent tempest, it was he/d to be a subject of general average, covered 
by the policy, under the circumstauces. 


Tuts was an action of assumpsit on a policy of insurance, dated 23d 
August, 1838, whereby the Mechanics Insurance Company, of New 
Bedford, insured ten thousand dollars on the bark America and 
outfits, from Bristol, Rhode Island, on a whaling voyage until her 
return to Bristol, with liberty to touch at all ports and places for re- 
freshments, and to sell catchings ; ; the policy also contained a stipu- 
lation that one fourth of the catchings should replace the outfits con- 
sumed ; except that catchings, shipped from the Cape de Verds or 
this side, should be at the risk of the assured without diminution of 
value. The declaration alleged, that during the voyage the vessel, 
having on board at the time a large quantity of blubber in the blub- 
ber room, encountered a violent hurricane, during which the shifting 
boards in the blubber room gave way, and the blubber all went to 
leeward ; that in crder to preserve the ship from sinking, it was ne- 
cessary to throw the blubber overboard, and to cut away some masts ; 
that afterwards the vessel was obliged to put away for the isle of 
Mauritius to repair the damages of cutting away ; that the expense 
of going there, making repairs, &c., together with the value of the 
blubber thrown overboard, constituted a general average loss ; and 
that the defendants as insurers were bound to pay to the plaintiffs 
the sums which the vessel and outfits ought to contribute toward that 
loss. Plea, the general issue. At the ‘trial the facts were proved 
as set forth in the declaration, and also that the blubber thrown over 
was equal to sixty-five or seventy barrels of sperm oil. 

It was admitted, that the underwriters were liable for the general 
average occasioned by the repairs and expenses in going into the isle 
of France. And the principal question was, whether the blubber 
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thrown overboard in the storm was a subject of general average, 
averred by the policy, under all the circumstances. 

Coffin for the defendants, contended, (1), that the blubber thrown 
overboard was not a part of the cargo of the bark, within the meaning 
of the policy, and the loss thereof was not covered thereby. (2.) That 
the blubber was not an article of value for which contribution could 
be claimed in jettison. That a technical meaning was attached to 
the word “catchings” in whaling voyages ; and that until “ catch- 
ings” became “cargo,” which they did not until reduced to oil 
and put into casks, under deck, they were not deemed cargo, nor an 
insurable interest in policies upon whaling voyages. (3.) That it 
was impossible to put any value, whatsoever, upon blubber, while it 
remained in that state, so uncertain was the amount of oil which could 
be made therefrom, and so much depended upon the state of the 
weather and the ability to reduce it to oil within a few days; for, 
otherwise, it became decomposed and worthless. That the blubber 
in the present case, was utterly worthless and without value, when 
thrown overboard. (4.) That by the usage and custom of the whal- 
ing business in New Bedford, blubber in this situation, not reduced to 
ol il, is not deemed an insurable interest, or entitled or liable to contribu- 
tion in generai average. 

C. G. Loring and #. C. Loring, e contra, contended against the 
whole doctrine on the other side. ‘They insisted *‘ catchings,”’ was, by 
the present policy, perfectly covered as an insurable interest as a sub- 
stitute for “ outfits.” ‘That the memorandum in the policy showed this. 
It is there stated: ‘In whaling risks it is understood that one fourth 
part of the catchings shall replace the outfits consumed, except that 
catchings shipped home from the Cape de Verds on one side shall 
be at the risk of the assured, without diminution of the value of the 
outfits at the time.” That the question was not whether the blubber 
was at the time “cargo,” but whether it was ‘ catchings” in the 
sense of the policy ; and it clearly was, being under deck and in the 
blubber room, whatever might have been the case if on deck, or along 
side the ship. They cited Weskett on Insur. Title Greenland, p. 265, 
(folio edition) ; 2 Phillips on Insur. 78, 2d edit. 

Evidence was offered by Coffin to establish the supposed general 
custom, as to blubber not being an insurable interest, in policies on 
whaling voyages, or entitled or liable to contribution. 


Story J. It does not strike me, that, upon the evidence produced 
by the defendants, it is possible to maintain the doctrine contended 
for by their counsel. Nearly every witness, whose deposition is in 
the case, has testified, that the blubber in the present case is, in his 
opinion “ catchings” inthe sense of that word, as it is understood in 
the whaling business. Most of the witnesses have added, that they 
should have considered the blanket pieces (as they are called), of the 
whale, when cut from the whale, and put on the deck of the ship, 
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also as catchings. And some of them have gone farther, and asserted. 
that, according to their understanding, a dead whale, when fastened 
along side the ship, for the purpose of being cut up, falls within the 
same denomination. Now, the question in this case, is not, what in 
the sense of a policy of insurance on “ cargo”? would be treated as 
cargo, whether such goods only as are stowed under deck, or whether 
other goods, which are insured, and are ordinarily and properly stowed 
upon deck, under the usage of a particular trade, are not also to be 
deemed cargo with reference to a policy of insurance in that trade ; 
for the word “cargo” does not occur in the present policy. The 
insurance is upon “ outfits,” and upon the “catchings” substituted 
for the outfits in the course of the voyage. Now, the construction 
of the words, ‘ outfits”? and “catchings,” is, in the absence of any 
peculiar technical meaning thereof by the usage of trade, a matter 
of law for the decision of the court ; and these words must have the 
ordinary meaning belonging to them in the language of common life 
and common sense, in the absence of any such technical meaning. 
So far, as I am able to perceive, the testimony of the principal wit- 
nesses completely establishes, that when the blubber or pieces of 
whale flesh are cut from the whale, and are on the deck, or at least, 
when they are stowed under deck, they are in the sense of the trade 
‘“catehings ;” and certainly they are so in the import attributed to 
the word in common life. What other meaning can we properly apply 
to “ecatchings,” unless it be, that they are things caught, and in the 
possession, custody, power and dominion of the party, with a preseut 
capacity to use them for his own purposes ? I cannot find, then, from 
the testimony, that there is any technical meaning to the word in the 
whale fishery, which is not coincident with the ordinary meaning of the 
word. Whether the blubber stowed on deck, or at all events when 
stowed in its proper place below deck, would not also be covered by 
a policy of insurance on “ cargo,” I do not decide ; for it is unneces- 
sary in the present case. That is a point, which might deserve con- 
sideration under other circumstances, and would be governed by the 
analogies of the law, and the usages of the particular trade. 

Then, as to the point, that by the usage or custom of trade in 
whaling voyages, blubber, in this condition, is not deemed an insur- 
able interest, or entitled to or liable for contribution ; there is no evi- 
dence, whatsoever, in the cause, which, in a legal view, establishes 
any such usage or custom even in the port of New Bedford. Even 
if such a usage or custom were shown to exist in New Bedford, that 
would not be sufficient. The usage or custom of a particular port 
in a particular trade, is not such a custom, as the law contemplates to 
limit, or construe, or qualify the language of contracts of insurance. 
It must be some known general usage or custom in the trade, appli- 
cable and applied to all the ports of the state, where it exists ; and 
from its character and extent so notorious, that all such contracts of 
insurance in that trade, must be presumed to be entered into by 
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the parties, with reference to it, as a part of the policy. If the 
usave or custom be not so notorious; if it be partial, or local in its 
existence or adoption; if it be a mere matter of private and personal 
opinion of a few persons engaged therein ; it would be most dangerous 
to allow it to control the solemn contracts of parties, who are not, or 
cannot be presumed to know it, or to adopt it, as a rule to govern their 
own rights or interests. Indeed, in the present case, as has been sug- 
gested at the bar, the policy in its printed form refers, not to the 
usages and customs of New Bedford, but to those of Boston. But not 
a single witness has spoken of his knowledge of any such general cus- 
tom or usage, even in New Bedford. On the contrary, all of them 
deny any knowledge of such usage or custom, and only speak of their 
own opinions, how thei interpretation of the language of the policy ought 
to be, and is understood by them personally. But this court has no- 
thing to do with the private opinions of witnesses, however respect- 
able, upon matters, which respect the interpretation of contracts. 
That is matter of law, which the court itself is bound to expound, in 
the absence of any usage or custom, which impresses upon the words 
a peculiar and technical meaning. 

I own myself to be no friend to the indiscriminate admission of 
evidence of supposed usages and customs in a peculiar trade and busi- 
ness, and of the understanding of witnesses relative thereto, which has 
been in former times so freely resorted to ; but which is now subject- 
ed by our courts to more exact and well defined restrictions. Such evi- 
dence is often, very often, of a loose and indeterminate nature, founded 
upon very vague and imperfect notions of the subject; and, therefore, 
it should, as I think, be admitted with a cautious reluctance and scru- 
pulous jealousy ; as it may shift the whole grounds of the ordinary in- 
terpretation of policies of insurance and other contracts. 

As to the other point, 1 cannot entertain any doubt, that this 
blubber was as much entitled to and liable to contribution in cases of a 
jettison, as any other property on board. It is property ; and if it is of 
any, the slightest, assignable value, and is sacrificed for the common 
benefit, it constitutes a claim for general average. It is said, that it is 
difficult, and indeed impracticable, to ascertain its true and exact 
value, when thrown overboard. ‘There may be difficulty, and per- 
haps an impossibility, to ascertain its exact and minute value — for 
we have no means of weighing it in scales, or fixing its positive price. 
But the same difficulty occurs in many other cases of i insurance ; as in 
cases of injuries to sails or rigging, or spars, by tempest, or by cutting 
them away, in cases of jettison ; and yet noone doubts, that they must 
be contributed for according to their value, ascertained by a jury, in 
the exercise of a sound discretion, upon proper evidence. Suppose, 
that fruit is insured, and the vessel has a long passage, in which by or- 
dinary waste and decay it must suffer some deterioration, and then, a 
storm occurs, in which it suffers other positive damage and injury, or 
there is a jettison thereof; how are we to ascertain, what diminution 
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is to be attributed to natural waste and decay, and what to the perils 
of the seas? or what was its true velue at the time of the jettison ? 
‘There can be no positive and absolute certainty. ‘The most, that can 
be done, is, to ascertain by the exercise of a sound judgment, what, 
under all the circumstances, may reasonably be attributed to one 
cause, and what to the other. Absolute certainty in cases of this sort 
is unattainable. All that we can arrive at, is, by an approximation 
thereto; and yet no man ever doubted, that such a loss must be paid 
for, if it is covered by the policy. 

If, indeed, this blubber, at the time it was thrown overboard, was 
entirely worthless, and had no assignable value, certainly it cannot be 
brought into general average ; for, under such circumstances, nothing 
has been sacrificed, and, of course, nothing is to be contributed for. 
But this is a matter, which will most properly come before the asses- 
sor, who, by the agreement of the parties, is to be appointed to as- 
certain the amount of the general average, and also of the contribu- 
tory interests. 


















Upon this opinion being expressed by the court, a verdict was 
taken for the plaintiff, subject to be awarded by the report of the as- 
sessor, as to the amount of damages and of the contributory interests. 







Henry Lee v. Levi Lincouy. 


Construction of Tariff Laws — Gunny Bags — Cotton Bagging. 






Tuts was an action against the defendant, as collector of the port 
of Boston, to recover back the amount of duties paid under protest 
upon a quantity of gunny cloth, imported by the plaintiffs, and by the 
collector charged with the duty on cotton bagging. ‘The tariff act of 
1832, lays a duty “on cotton bagging three and a half cents per 
square yard, without regard to the weight or width of the article.” 
There is no mention in this, or in any preceding tariff law of the 
article gunny cloth. It was stated, and not denied on the part of 
the government, that the comptroller of the treasury at Washington, 
issued a circular dated December 26th, 1833, in which gunny cloth 
was declared “exempt from duty, on the assumption of its being 
an unenumerated article.” After this declaration the article was 
imported and admitted free of duty in the port of Boston, for 
: nearly five years and a half. But subsequently, the department at 
i Washington was informed, that “ gunny cloth ” was imported in large 
} quantities, and sold for the purposes of cotton bagging ; in consequence 
i of which another circular was issued by the comptroller, dated June 
4 3d, 1839, instructing the collectors of the different ports to levy the 
' cotton bagging duty “ on all articles suitable for and used in making 
cotton bagging.” ‘This circular was repeated, on the 12th May, 1840. 
; The importers of gunny cloth gave their bonds, in conformity with 
this requisition, but always under protest; and brought the question 
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before the circuit court at its next sitting. ‘This was at the October 
term, 1840. <A verdict was then rendered, under instructions from Mr, 
Justice Story, in favor of the importers, on the ground, that gunny 
cloth was not dutiable as cotton bagging within the meaning of the 
law. (Bacon v. Bancroft, 3 Law Reporter, 386.) After this deci- 
sion, instructions were transmitted to the collectors of the principal 
ports, by a circular dated January 19th, 1841, under which the arti- 
cle was admitted free of duty. This continued for a few months, 
when the former order of June 3d, 1839, was issued again by the 
comptroller of the treasury. Under this order the collector of the 
port of Boston has compelled the importers to give bonds for duties on 
gunny cloth as cotton bagging, which they have done under protest, 
and paid under protest. ‘This action, with others, was brought to re- 
cover back the money so paid. 

Mr. Wigglesworth, Mr. Whitney and Mr. Dixwell, merchants of 
Boston, testified, that they were acquainted with the trade with Cal- 
cutta and the East Indies, prior to 1832 (the year when the tariff was 
enacted) ; that the article guony for a long series of years before, was 
well known as the covering of packages and bales of goods coming from 
the East Indies; that it had been i impor ted in the shape of bags prior 
to 1832; and that it had been sometimes imported in whole pieces prior 
to 1832; that prior to 1832, it was well known among merchants as 
gunny, and was never included under the term cotton bagging ; that 
its commercial name was gunny, and that it had never been applied 
to the uses of cotton bagging until a considerable time after the pas- 
sage of the tariff law, and about three or four years ago. 

Depositions of New York merchants were offered on the part of 
the defendant, in order to show, that the term cotton bagging in 1832 
was applied to all fabrics intended for the bailing of cotton. Mr. 
Brown, an assistant appraiser in the New York custom house, was 
also introduced by the defendant, to establish this view. He said, that 
the term cotton bagging was not applied toa fabric of any one material ; 
that generally the fabric was of hemp, tow, or flax ; and that twenty 
years ago he had known it made of cotton. Most of the witnesses, 
who had deposed, in their answers to the cross-interrogatories, agreed 
with the witnesses for the plaintiffs, that if, in 1832, they had received 
an order from a distant correspondent for a certain quantity of cotton 
bagging, they could not, at that time, have considered it a proper 
compliance with the order, to send gunny cloth. ‘They also agreed, 
that guony cloth was never applied to the purposes of cotton bagging 
previous to 1832. 


Charles G. Loring and Charles Sumner for the plaintiff. 
Dexter, district attorney, for the defendant. 
Srory J., in summing up to the jury, said, that the case turned upon 


a question of fact, dependent upon the true interpretation of the tariff 
law of 1832. If gunny cloths, or gunny bags, were at or before the 
































ee ee we: 


U. §S. Circuit Court, Massachusetts. 303 


passage of the tariff act of 1832, known or denominated by mer- 
chants, or in commercial trade or business, as cotton bagging, then the 
collector had acted rightly in demanding the duties. But if gunny 
cloth or gunny bags were at and before that period always known by 
merchants, or in commercial trade or business, by a distinct name, 
and were never known by the denomination of cotton bagging, then 
they were not liable to the payment of duties under the act of 1832, 
as cotton bagging. ‘The tariff laws are to be construed according to 
the commercial sense of the terms used in them. If this were not so, 
they would be a fraud upon the people and merchants, who were 
guided by them in their business. The language of merchants !s 
looked to in the construction of commercial Jaws and commercial 
contracts. ‘The government must show, that gunny cloth was known 
as “cotton bagging” in 1832, and had, at that time, acquired this 
appellation. Congress are not presumed to tax an article under a 
denomination which it never bore; much less, if the article has 
always borne another distinct name. In the present case, if the evi- 
dence was believed, not only before and up to the passage of the 
act of 1832, but long afterwards, gunny cloths and gunny hags were 
always known by a distinct name and denomination, and never by 
the name of cotton bagging; and never had been used or applied to 
the purposes of cotton bagging ; that it was wholly used for other and 
different purposes ; and that it had been used for cotton bagging only 
within three or four years last past. If the evidence was true, and 
believed by the jury, then the case was made out for the plaintiff. In 
articles of promiscuous use, the mere fact, that a particular article was 
now used for a new purpose, to which it had never before been appli- 
ed, that alone would not change its character, or make it liable to a 
different duty from what it was before liable to. 
Verdict for the plaintiff. 


Circuit Court of the United States, Boston, May Term, 1841. 


BARING AND oTHERS v. Lyman, Execuror. 


Where, by a banker's circular, a certain commission was named on bills or credits 
“used east of the Cape of Good Hope ;”’ it was held, that the drawing of bills under 
a letter of credit, in favor of a third person, who, upon the faith of the letter of credit, 
takes and receives the same for value, and is entitled to hold and use them on his 
own account, is a use of the letter of credit within the terms of the circular, al- 
though the bills are never presented for acceptance or payment. 

Thus, the agent in Boston of certain London bankers, gave to A. a letter of credit, by 
which B., in Canton, was authorized to value upon them to the amount of £25,000 
sterling at six months sight, at Canton, the customary commission on bills, used un- 
der similar letters, being two per cent. The credit was obtained to furnish funds in 
pait f.r loading the ship of A., which was consigned to B.,at Canton. Bills were 
accordingly drawn in Canton by B. payable to C., but as there was no demand what- 
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ever at that time for exchange, the latter agreed to send the bills to his agent in 
Boston, and to give A. the option of replacing them, with other funds, or to have 
them forwarded to London, to the account of C. On the arrival of the bills in Bos- 
ton, A. concluded to reimburse C. by remitting dollars to Canton, and the bills and 
letters to the London bankers were destroyed. An action by the London bankers 
for the customary commission, on the bills, was defended on the ground, among 
others, that they had never been used ; but it was held, that the defence was not 
maintainable. 

Any partner in a firm may be the agent of a third person in drawing bills in favor of 
the firm, for advances made to such third person, under an express authority. 


A firm may negotiate its own paper to one partner, and the latter will thereby become 
the owner thereof So,a firm may take a separate negotiable security from one of 
its partners, and hold and use the same for its own purposes. .4 fortiori, where he 
acts as the agent of third persons. 


Assumpsir for the recovery of money, viz. : five hundred pounds ster- 
ling, claimed as due to the plaintiffs for commissions, at the rate of 
two per centum, upon twenty-five thousand pounds, alleged to have 
been drawn by Robert B. Forbes, in bills upon them, under a letter 
of credit, given by them to the defendant’s testator, dated 7th of June, 
1838. By that letter, Forbes was authorized to value upon them to 
that amount, at six months’ sight at Canton, on account of the testator : 
the bills to be duly honored, when presented at the banking house of 
the plaintiffs, if drawn within twelve months from said date. And in 
case of accident to Mr. Forbes, whereby he should be prevented from 
attending to the business, Messrs. Russell & Co., of Canton, were 
authorized to use the credit for account of the testator. 

By a receipt in writing of the same date, the testator, in considera- 
tion of said credit, agreed to provide in London, sufficient funds to 
meet the payment of whatever (bills) might be negotiated, by virtue 
thereof, at maturity of the bills, and also to give security therefor, here, 
at any time previous, if required ; and that the property which should 
be purchased by means of said credit, and the proceeds thereof; ~» | 
policies of insurance, and bills of lading, were thereby pledged as 
security (collateral) for the payment as above provided, and held sub- 
ject to the plaintiffs’ order, on demand, with authority to take posses- 
sion and dispose of the same at the discretion, for their security and 
reimbursement; that in all payments, settlements, and recoveries in 
the United States, growing out of the said credit, the pound sterling 
should be estimated at the current rate of exchange on London, exist- 
ing at the time of such settlement. And the testator added a request 
and direction to his executors and administrators, that in the event of 
his decease, before maturity of all the bills, which might be drawn 
under the above credit, and the due provision for the same, as stipu- 
lated, they should provide promptly, for them, as they should become 
payable, without regard to the probate laws of Massachusetts. 

The regular and customary commission charged by the plaintiff, on 
bills used under similar letters of credit, east of the Cape of Good Hope 
is two per cent. And if the whole amount authorized is not used, 
the commission is charged only on so much as is used. 
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The credit was given to furnish funds in part for loading the testa- 
tor’s ship Vancouver, which arrived at Canton, December 1, 1838, 


consigned to R. B. Forbes, who became a member of the house of 


Russell & Co., Ist of January, 1839. Such consignment having 
been agreed upon by him and the testator, before the credit was pro- 
cured. The business of the ship was transactod by Russell & Co. 

On the 18th of March, 1839, they wrote to the testator, advising 
him of their determination to load the ship and despatch her directly 
for Boston ; and that there being no demand whatever for exchange, 
even at the very unfavorable rate at which they had concluded to 
place his bills ; they had obtained a loan for the purpose of getting 
the ship away ; but that as Mr. Forbes had no orders to resort to, he 
authorized them to draw the bills at the market rate, and to give him 
his choice of paying for them in London, or replacing the cost of the 

cargo'in dollars, without delay, paying at the rate of nine per cent. 
per annum, interest; and that they should charge their usual commis- 
sion of one per cent. for drawing, and should send the bills and letters 
of advice to their agent in Boston, to be cancelled, upon his agreeing 
to replace the funds, or to be forwarded to London for their account, 
if he should conclude to meet them there. 

This arrangement was consummated on their part, by their loading 
re ship, and sending forward the bills drawn by R. B. Forbes, May 

, 1839, in favor of Russell & Co., as proposed and specially endorsed 
to their agent, J. M. Forbes of Basen, with ne Sly instruc- 
tions. The testator died on the 24th of May, 1839, before the letter 
or ship arrived, and they were received by the defendant, who, with- 
out delay, notified J. M. Forbes, that he should remit dollars to reim- 
burse Russell & Co., at Canton. Neither the bills and letters to Bar- 
ing & Co., accompanying them, nor any advice thereof, were ever 
sent forward to London. But the bills were destroyed by the said 
lorbes, after the specie was shipped and received. ‘The specie was 
shipped by the defendant, in the years 1839 and 1840, and received 
and credited by Russell & Co. in 1840 and 1841, the proceeds of 
which covered the amount of the advance. The bills before men- 
tioned were held by J. M. Forbes, for Russell & Co., on 11th July, 
1340. 

The case was submitted to the court on the above statement of 
facts, with liberty for either party to refer to certain letters and docu- 
mentary evidence, which were in the case. Among these was a cir- 
cular of the plaintiffs, dated January 1, 1838, a copy of which was 
sent to the testator, in which it is stated, that “the banking commis- 
sion on credits or bills used east of the Cape of Good Hope. to be two 
per cent.” ‘The other documentary evidence is sufficiently exhibited 
in the arguments of the counsel and the opinion of the court. 


Charles P. Curtis for the plaintiffs. 


The question is, whether the credit granted by the plaintiff, to the 
VOL. IV.—NO. VIII. 39 
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defendant’s testator, has been used or not ; if it has, then the plaintiffs 
are entitled to the commission of two per cent. on the amount used. 
it is not denied, that R. B. Forbes, the agent of the defendant’s tes- 
tator, bas drawn bills of exchange on the plaintiffs, in favor of Rus- 
sell & Co., amounting in all to £25,000 sterling ; and that Russell & 
Co. indorsed and forwarded them to J. M. Forbes, their agent in 
Boston. In point of form, the terms of the letter of credit have been 
strictly complied with, so that if the bills had been presented to the 
plaintiffs, at their banking house in London, they would have been 
bound by their contract to accept and pay them. What more was 
necessary to constitute a use of the credit? The letter of credit au- 
thorized R. B. Forbes to value on Baring, Brothers & Co., London, 


at six months sight, at Canton, for account of T. Lyman, Esq. of 


Boston, for any sums not exceeding £25,000 sterling ; and by a sub- 
sequent clause, Russell & Co. were authorized to use the credit, in 
case of accident to Forbes. What is the mercantile meaning of the 
phrase, to value on a banker? ‘To draw and pass bills on him —to 
negotiate bills on him. The authority given to R. & Co. in the event 
of Forbes’s inability “to value” on the plaintiffs, is, to use the credit 
as he was to use it, that is, by drawing and passing bills under it. 
The agreement of the testator, acknowledging the receipt of the 
credit, contains an engagement on his part, to provide funds in Lon- 
don to meet the payment of whatever bills might be negotiated by 
virtue of the letter of credit. These, then, are synonymous terms ; to 
value, to draw and pass bills, to negotiate bills, is to use the credit. 


The use of such a credit cannot depend on the subsequent use of 


the bills drawn under it; if the party who grants the letter of credit 
is for any period of time liable to accept the bills, the credit has been 
used and the whole commission earned. 

The liability of the banker is fixed as soon as a bill is negotiated, 
in conformity with the terms of the letter; for, by the law of the 
United States, the taker of a bill sodrawn, who receives it on the faith 
of such a document, has a right to claim upon it as an accepted bill, 
and though this may not now be the law of England, (which is the 
place of performance of the contract in this case,) yet there a suit in 
chancery might be maintained by the bolder of such a bill of exchange, 
to compel the specific performance of the banker’s agreement. 

The bills drawn by R. B. Forbes, in May, 1839, and negotiated 
to Russell & Co., were held by them, in the hands of their agent, 
J. M. Forbes, for upwards of a year, as appears by his letter of 11th 
July, 1840; during all which time the plaintiffs were bound to honor 
them at any time when they should be presented at their banking 
house. The act of the defendant prevented them from honoring the 
bills, but they were always ready to do so, and this is sufficient to 
entitle them to their commission, which does not depend on the actua! 
acceptance and payment of the bills, but on their liability to do so. 
it might be contended with safety, if necessary, that the plainuils, 
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would be entitled to their commission on the amount of their credit 
used as before stated, even if they bad refused to accept the bills; for 
in that case, the holders would have their legal remedies, as before 
stated, and the testator would have had a right to recover from them 
for all the damages he might sustain from their breach of promise ; 
but the case does not require the assertion of this principle ; the whole 
service stipulated by the plaintiffs, or at least as much of it as was 
not prevented by the defendant, was performed by the plaintiffs, and 
they were always ready to perform the residue. 

If it is contended by the defendant, that the bills drawn by R. B. 
Forbes, were not used or negotiated, the answer is found in R. B. 
Forbes’s deposition, who says, ‘“ 1 drew bills for £25,000 sterling, on 
Baring, Brothers & Co. at six months, dated Canton, 4th May, 1839, 
in favor of Russell & Co., and indorsed by them to J. M. Forbes, 
Esq., Boston.” ‘The bills were held by Russell & Co. as their 
security for the advance they had made; they had no orders to ad- 
vance funds for Mr. Lyman, but thinking it was for his benefit, they 
did it, and held the bills as their security. Mr. Lyman’s instructions 
were merely to act in exchange.”’ 

The letters of Russell & Co. to the testator, also show, that the 
value of the bills was actually passed to his credit; the cargo was 
paid | for by his agent, by bills on the plaintiffs, and was shippe “i to 
Mr. Ly man as his property. But Russell & Co. regarding his inter- 
est in the transaction, gave him the option of providing for the bills in 
London or of redeeming them in the United States, by shipping dol- 
lars to Canton. Mr. Ly man, the defendant, elected the latter alter- 
native, and the bills were held by J. M. Forbes, till the dollars were 
received in Canton. ‘This was in effect a purchase by the defendant 
of his testator’s bills, on better terms than the payment of them in 
London would have been. 

Mr. Lyman has availed himself of the benefit of the plaintiffs’ high 
credit : — his cargo was purchased and shipped to him on the faith of 
it; he has had the opportunity of a more advantageous mode of re- 
mittance than he expected, when he took the credit ; he has enjoyed 
the whole consideration for which the plaintiff’s right to compensation 
accrued, and he is therefore legally bound to pay the stipulated price. 


Charles G. Loring for the defendant. 


What was the contract, and what was done under it? The 
contract is contained in three documents, namely. a letter of credit 
given by the plaintiffs, through their agent, Mr. Ward ; the receipt 
given by the defendant, and the circ ular of the plaintiffs. 

By the letter of credit, Mr. Forbes, or, in event of accident to 
him, Messrs. Russell & Co. were authorized to draw upon the plaintiffs 
to the amount of £25,000, at six months sight, if drawn within twelve 
months from Tthof June, 1840; and the plaintifls promised to honor 
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the bills, when presented at their banking house. Their obligation, 
therefore, was to accept the bills if presented at their banking house, 
within the time specified, and nothing more. Consequently, they 
could be under no liability until such presentation. 

By the receipt, the testator promised to provide funds in London to 
pay whatever bills should be nogotiated by virtue of the credit, at 
their maturity ; and to give security in Boston previously, if required. 
And that all property purchased by means of the credit, &c. should 
stand pledged as collateral security for such payment; that all settle- 
ments growing out of the credit should be at the current rate of ex- 
change ; and in the event of the death of the testator before the ma- 
turity of the bills, his executors, &c. should provide promptly for them 
as they should become payable. ‘This is the whole contract on his 
part, excepting as to the compensation which the plaintiffs were to 
receive, which was not specifically provided for, but left to the opera- 
tion of the custom of the plaintiffs, which is set forth in their circular. 

By the circular, it was stated that “the banking commission or 
credits on bills, used east of Cape of Good Hope, was to be two per 
cent.” ‘The use, for which this compensation was provided, is clearly 
indicated by the whole term of the circular —to be the negotiation of 
the bills and acceptance of them by the plaintiffs ; corresponding pre- 
cisely with the use, as described in the letter of credit itself, the gist 
of which is the promise to accept. And also with the use described 
in the receipt, which provides for providing funds to meet such bills as 
should be negotiated, at their maturity, which necessarily implies ac- 
ceptance. 

Upon this contract, then, two things are clear. First, that the use 
of the credit contemplated by both parties, was, the drawing and 
delivery of bills for the purpose of their being presented to the plain- 
tiffs to be accepted by them, whereby. they would assume the 
i liability of acceptors, and that the compensation or commission was 
to be for such a use, and nothing short of it; for there could be no 
pretence, that the mere issuing of the letter of credit, if no bills were 
drawn — or thatif the plaintiffs should refuse to accept any drawn, the 
commission would then be due. 

Secondly, while the contract was obligatory on the plaintiffs to 
accept all bills so drawn and presented, it was perfectly optional with 
the testator, whether to use the credit or not to use it. He might have 
destroyed it, or kept it in his pocket until the expiration of the twelve 
months, with the right to use it at pleasure ; but unless he had actually 
used it, he was under no liability to pay any compensation to the 
plaintiffs. The power and the right to use it, were therefore totally 
distinct from the actual use ; and the testator might desire and enjoy 
great benefits from possession of the mere power ; but such results, from 
its mere possession, would give no right to the plaintiffs to claim com- 
pensation. Nothing short of the exercise of that power, that is, the 
actual use of the credit as stipulated for, could give them any claim 
to the compensation agreed upon. 
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The question, then, is, whether there was any such use of this cre- 
dit as was contemplated as the consideration of the commission. The 
facts are, that the letter of credit was delivered to Mr. Forbes, who 
became one of the firm of Russell & Co., who were the consignees 
of the vessel, and on whom the testator relied to furnish the carvo, 
before any steps were taken to procure one. Finding it difficult or 
impossible to negotiate any bills under this credit, in order to procure 
a cargo in the manner directed by testator, this firm negotiated a loan 
of money on their own credit, on his account, with which the cargo 
was procured. ‘This being done without his authority, and not being 
binding upon him unless ratified, they gave him notice accordingly ; 
and, in order to provide for the contingency of his refusing to ratify 
this proceeding, and reimburse themselves for their advance, Mr. 
Forbes, then being one of the firm, drew these bills in favor of his 
house, and sent them to their agent here with a letter of advice to the 
drawees, to be forwarded to them at London, for acceptance, if the 
testator should refuse to ratify and provide for the loan ; but to be 
destroyed, if he should ratify and provide for it ; and, in order to pre- 
serve the usual formal regularities i in such cases, the bills were charved 
at the current rates in the books of the firm. But the bills w ere never 
negotiated, nor for a moment out of the possession or control of the 
firm. ‘The testator did ratify the loan and pay it; and the bills were 


consequently cancelled here, and the plaintifis were never notified of 


their being drawn, and were never called upon to accept or provide 
for them. 

Upon these facts, it is denied, that there was any use of the credit 
which entitles the plaintiffs to a commission. It is clear, that the 
right to use or not to use the credit, was entirely at the option of Mr. 
Lyman or his agent; and equally so, that it was optional with him to 
make the use of it “dependent upon any contingency or condition to 
occur within the time limited. It is obvious, too, that any “use of 
the credit,’ which should vest a right in the plaintiffs, must be one 
that bound them, or made them liable to the party receiving or acting 
upon the credit or bills; for, unless they incurred some obligation or 
responsibility, their credit was not used ; and, in this case, as the bills 
were payable at a given time after sight, it is clear, that the payees, 
Messrs. Russell & Co., could have no claim on the bills until actually 
accepted ; and that their only remedy, if they had finally resorted to 
this credit, must have been by special action on the case, founded on 
the letter of credit and their reception of the bills under it. So that 
the letter of credit and not the bills could alone give them any 
security. 

Now, then, there is no pretence, that the cargo was purchased on 
the faith of this credit. It was quite otherwise. They expressly 
forbore to use it; they adopted other means of procuring the cargo, 


and pointed out other means for the testator’s reimbursement of their 


advances. ‘The utmost that can be alleged, is, that Messrs. Russell 
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& Co. would not have made the loan, but for the power they possessed 
of using this credit, if they should see fit so to do, on the testator’s refus- 
ing to ratify the loan. But this was no more than a mere possession 
of the power to be used at their option, upon the happening of a con- 
tingency, but was not any actual exercise of it. Messrs. R. & Co. 
might well say, “ we will furnish the cargo, but whether we shall use 
the credit, or rely upon other resources, we shal] decide hereafter ;” 
And they might be so far influenced in furnishing the cargo by the 
power to use the credit, that they would not otherwise have done it. 
And yet, as between them or the testator and the plaintitis, there would 
have been no use of it. The benefit thus derived from the posses- 
sion of the letter of credit to the testator, would have been tnciden- 
tal and collateral merely, not affecting the plaintiffs in the slightest 
degree, and not contemplated by the parties as a subject of compen- 
sation. 

Keeping in mind the distinction between the use of the credit and 
the mere power to use it, let us see whether the facts show any actual 
use of it. It is apparent, that in the drawing and delivery of the bills 
to his firm, Mr. Forbes acted as the agent of the testator, as well as 
a partner of the house ; so that there could be no possibility of mis- 
apprehension of the mutual understanding and intention of the parties. 
In the drawing and delivery of the bills, he was the agent of the testa- 
tor, and had his power of absolute or conditional use of the credit. Did 
he, then, by his acts, create any actual liability or responsibility on the 
part of the plaintiffs, by the drawing of these bills ? or was such lia- 
bility entirely contingent upon the happening of a future event? 

It will not be pretended, that the mere drawing of the bills, was a 
use of the credit; for if he had locked them in his desk, or delivered 
them to his firm for safe keeping merely, surely no one would say 
that he had used the credit, and that the plaintifis were entitled to 
their commission. What, then, were the circumstances and terms 
upon which he drew and delivered these bills. He and his partners 
had already advanced funds for purchasing the cargo, and had elected 
to give the testator the opportunity of reimbursing them without using 
the credit. When, therefore, the bills were delivered to the house, it 
was upon condition that they should not be used, and that the house 
should not have any claim under the letter of credit, unless the testa- 
tor refused to ratify the loan, and otherwise reimburse the advances. 
This condition of the delivery was communicated in writing, to the 
testator, and constituted a written contract between him and them. 
It is certain, therefore, that although the house were in possession of 
the bills and letter of credit, they could not use them, nor have any 
possible claim upon the plaintiffs until the testator had made his elec- 
tion ; and that upon such election to ratify the loan and repay the 
advances, the bills and letter of credit became as blank paper—a 
mere nullity. In other words, there had been no actual use of the 
credit, but something remained to be done before it should be decided 
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whether the right of using it, should, or should not, be exercised ; and 
the contingency upon which it was not to be exercised, having hap- 
yened, no use was ever made of it. Suppose a suit had been broueht 
by Russell & Co., upon the credit, against the plaintiffs, before or after 
the testator had made his election, it is manifest, that the facts stated 
would prove a perfect de fence. It would appear, that Russell & Co. 
so far from acting on the faith of the credit or any liability of the 
plaintifis, had in truth declined so to do ; ; they had made their advances 
upon a different credit, and with a view to a different resource for 
renmbursement ; and had, at the most, only a contingent right to re- 
sort to this upon the happening of an event which had never taken 
place. Suppose that Mr. Forbes had never drawn any bills, but re- 

tained the letter of credit in his possession, with the intention to draw, 
if the testator should not ratify the loan and reimburse the advance ; 
could it be pretended, that the credit had been used, and that the plain- 
tifis were entitled to their commission? Clearly not. But the case 
at bar is essentially the same ; for the delivery of the bills to Russell 
& Co., being upon the condition stated, would as effectu: lly prevent 
their recovery during the continuance of the condition, as if the bills 
had not been drawn ; for proof of the condition would defeat any 
intermediate claim ; and the position of Forbes as agent of the testator 
and a partner of the house, rendered it as safe and easy for all parties 
to protect them, by this delivery of the bills, on condition, as could 
have been done by, his omitting to draw until the condition should ter- 
minate. And it is plain, that the reason why he did draw, was, not 
to give or create any security to the firm, for that already fully existed 
in his power to draw, he also being one of the firm ; but his only object 
was to facilitate ‘and expedite arrangements here, if the loan should 
not be ratified. It is substantially the same thing, as if he had retained 
the letter of credit and bills in his own hands, to await Mr. Lyman’s 
decision. As to the alleged notice to the plaintiffs, of the use of these 
bills, none was given. Forbes or Russell & Co. withheld any, not in- 
tending to notify them, or put them to any liability or trouble, unless the 
testator should reject the loan, and they were the only persons to notify. 
The letter of the executor, after the testator’s death, was no notice 
that any bills were or would be drawn; for he could not know that 
any would be. It was no more than a notice, that any bills drawn 
under the letter of credit, which the plaintiffs had, doubtless from their 
agent here, would be provided for. 

To illustrate the position, we take, that the cargo was not furnished 
on the faith of this credit, nor any such use made of it, as entitles the 
plaintiils to their commission, the following may be suggested as 
parallel cases. Suppose that the testator had proposed to Forbes 
here, to purchase the cargo by an advance or loan, such as was made, 
and to be repaid in the same manner; and Forbes had refused, but 
would agree to do it if the testator would furnish him such a letter of 
credit as this, to be used if circumstances should render it inconvenient 
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to make the loan, or more advisable to resort to bills of exchange ; and 
this had been done, and his house had proceeded to procure the cargo 
without first determining which fund they would resort to, but had 
finally determined to make the loan, and not to use the credit. 
There would be in such a case a purchase of the cargo on the faith 
of the credit, equal to that alleged here, and as much a use of it. But 
no one would pretend, that the plaintiffs would be entitled to a com- 
mission, for there was no purchase on the faith of the credit ; nor was 
there any use of it affecting the plaintiffs for an instant. Or suppose 
the testator had agreed with Forbes, that his house should furnish a 
cargo, to be paid for by a shipment to be made to them by the testa- 
tor, if he would furnish such a credit as this, to be used, if the ship- 
ment should not arrive within a limited time, and the cargo was fur- 
nished before the arrival of the shipment, — which, however, was re- 
ceived within the time, and so no bills were drawn. There would 
have been precisely such a use of the credit in that case as there was 
in this, but surely no commission would have been earned. 

The only distinction between those cases and this, is, that in them, 
the contingency upon which the use of the credit was to depend, was 
contemplated by the parties, when it was delivered to the agent, so 
that an absolute use was not then contemplated. But it is not per- 
ceived why one might not be created by the agent, subject to the ra- 
tification of the principal; and be as effectual, if ratified, as if origi- 
nally appointed. In either case, there would be no actual use of the 
credit until the determination of the contingency. 

The position taken by the plaintiff's counsel, amounts to this ; that 
if the consignee or agent be influenced by the mere power of using 
the credit, this is such a use as entitles the party giving it to his full 
commission. But it seems clearly untenable. ‘The power to use, is 
created by the mere delivery of the letter of credit. Its exercise is 
entirely at the volition of the receiver. And neither he nor his agents 
are bound to any immediate or absolute decision, but may exercise the 
right of election at any time within the period limited, and upon any 
reasonable contingency ; and it is the exercise, and not the mere pos- 
session of the power, which gives the right of compensation. 

As to the language of Mr. Forbes in his deposition — wherein he 
states, that the house of Russell & Co. held the bills as collateral se- 
curity —we are to look to the facts to ascertain what he means by 
those terms, and not to take this mere declaration as proof of a position 
inconsistent with these facts. Now upon the facts appearing in the 
correspondence and deposition, it is manifest, that Russell & Co. did 
not hold the bills as collateral security ; properly speaking they merely 
held the right to use them as such. ‘The bills in their hands were in 
themselves of no avail, to bind the plaintiffs, being after sight, and if 
they would have been binding on the plaintiffs, if delivered, to be sent 
to them ; they were not so here, for they were not delivered to Rus- 
sel] & Co., to be sent for acceptance, but to hold until a certain con- 
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tingency should happen, which was to determine whether they should 
be sent or not. Russell & Co. were not, therefore, in possession of 
those bills, with any right whatever to use them, and never could have 
acquired that right but upon a condition which never happened. In 
truth, therefore, the only security which Russell & Co. had in the 
possession ol the bills, was the power to use the credit, if the condition 
should happen upon which the use was to depend. But the same 
power existed, the moment the credit was delivered by testator to his 
agent. And the mere possession of the power was surely no exercise 
of it. In order to say properly, that the bills were held as collateral 
security, it should appear, that the holder had elected to use them, by 
notifying the drawees, or taking the usual means to bind them. It is 
one thing to possess the power to use the credit, and quite another to 
use it by an actual exercise of the power. The mere drawing of the 
bills, as above shown, was no use of ihe credit; for they might have 
been locked up in Forbes’s desk. 

Nor was the mere delivery of them into the hands of Russell & Co. 
such use ; for the delivery was to them as bailees, for safe keeping, 
merely, until the happening of a contingency, which alone would au- 
thorize the use of them, and which never occurred. No moment has 
ever existed, when Russell & Co. could claim of the plaintiffs, to 
accept or pay these bills. Any presentation for acceptance, would 
have been a violation of the trust reposed in them by Forbes and the 
testator ; and the facts existing would have exonerated the plaintiffs 
from all obligation to accept or pay, if Russell & Co. had attempted 
to induce or compel then to do so. The mere drawing and delivery 
of the bills, upon such a condition, is no more a use of the credit or 
the creation of collateral security, than the intention of drawing upon 
such a contingency, would be. Suppose, that instead of thus drawing 
and delivering the bills, the house had made the advance, relying on 
Forbes’s power so to draw, in case the testator should not ratify the 
loan; and that it be admitted, that otherwise they would not have 
made the loan. There would have been just as much reliance on this 
credit, as collateral security, in that case as in this. In other words, 
the power to draw would be the collateral security, such as it was 
here. But would any one pretend, that it was a use of it, which en- 
titled plaintiffs to a commission. 

The case has thus far been presented as if Forbes and Russell & Co. 
were not partners, when the bills were drawn and delivered ; but it is 
much strengthened by the consideration that they were such. For the 
case in that point of view becomes the same as if Forbes had merely 
drawn the bills and kept them in his own pocket. He and Russell & 
Co. were one person, and the drawing and delivery of the bills in the 
manner proved, amounts, in fact,to nothing more than the mere inten- 
tion to draw, if the emergency should require it. 

_It cannot be correctly said, that the contingency, upon which the 
bills were to be used, were a condition subsequent, and not precedent, 
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For none of the acts which were to be done, upon the drawing of the 
bills, for the purpose of creating any liability on the part of plaintiffs, 
were performed. If the bills had been so drawn, the property, by the 
terms of the contract, was to be pledged to the plaintiffs; and bills of 
lading, &c., were to be made out and forwarded to the plaintiffs, in a 
particular manner; and they were to be notified of the drawing, &c. 
To constitute this, a condition precedent, all the measures should 
have been taken to fix a present liability, with notice of the condition 
of defeasance ; and plaintiffs should have been informed of the draw- 
ing intended, and use of the bills, and that they should be held re- 
spousible, uniess testator should elect to ratify the loan. Instead of 
which, all these preliminaries were dispensed with, and the notice was 
deferred until the plaintiff’s election was made. It was clearly, there- 
fore, a condition precedent, and not subsequent. And such is the 
plain purport of the correspondence. 


Story J. The first question naturally arising in this cause is, as 
to the true construction of the circular of the plaintiffs, of the first 
day of January, 1838, with reference to which the letter of credit in 
the present case was given and accepted by the testator, Lyman. By 
that circular, Messrs. Baring & Co. expressly stated, that ‘ the 
banking commission on credits or bills, used east of the Cape of Good 
Hope [is] to be two percent.” The question is, what is to be deemed 
in the sense of this circular a use of the bill of credit? Is it the mere 
drawing of any bill under the letter of credit, in favor of a third per- 
son, who, upon the faith of the letter of credit, takes and receives the 
same for value, and is entiiled to hold and use it on his own account ? 
Or is it necessary to make the right to the commission attach, that 
it should be presented to Messrs. Baring & Co., and accepted and 
paid by them, or at least should be accepted by them? If it be neces- 
sary that acceptance and payment, or, at least, that acceptance by 
them, should take place before the right to the commission attaches, 
it is very clear, that the present action is not maintainable; for there 
never has been any presentment of the bills drawn in the present 
ease. My opinion, however, is, that neither presentment for accept- 
ance to Messrs. Baring & Co., nor payment by them, is essential, 


under the terms of the circular, to give the right to the stipulated . 


commission. In the sense of that circular, the bill of credit was used 
the moment any bills were drawn upon Messrs. Baring & Co. under 
the letter of credit to the testator, Lyman, and placed in the hands of 
holders, who took it for value upon the faith of the letter of credit, 
and thus became entitled, as such holders, to require an acceptance 
and payment thereof, according to their tenor, whether they were 
ever presented for acceptance and payment, or not. My reason is, 
that Messrs. Baring & Co., from the moment, that such bills were 
drawn and taken for value, became bound, as well to the holders, as 
to Lyman, to accept the bills upon presentinent, and to pay them at 
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maturity ; and if they had refused, an action might have been main- 
tained against them, upon the promise contained in the letter of credit, 
not only by Lyman, but by the holders. Indeed, if the bills were 
made payable at a certain time after date, instead of after sight, and 
were received by the holders upon the faith of the letter of credit, 
the holders might maintain an action thereon against Messrs. Baring 
& Co. as upon a virtual acceptance. Such was the decision of the 
Supreme Court in the case of Coolidge v. Payson, (2 Wheat. R. 
66), following out the doctrine of the cases of Pillans v. Van Meirop, 
(3 Burr. R. 1663), and Pierson vy. Dunlop, (Cowper R. 571), and 
Mason v. Hunt, (Douglas R. 296). It is of no consequence, what 
were the nature and extent or conditions of the contract between the 
holders and Lyman, under which the bills were received, provided 
Messrs. Baring & Co. became for a single hour liable to accept and 
pay the same to the holders ; for every such contract would be res 
inter alios acta, with which Messrs. Baring & Co. could have nothing 
to do, and of which they could have no power to avail themselves, 
not standing in privity with the parties thereto. ‘The question is not, 
what were the duties or liabilities between Lyman and the holders, 
under the bills and contract connected therewith ; but whether Messrs. 
Baring & Co. were liable thereon. ‘The use made of the bills by 
the holders for value, after receiving them, was of no consequence to 
Messrs. Baring & Co., or whether any use was made by them at all ; 
but whether any responsibility attached to them for a moment, to 
accept or pay the bills under the letter of credit. ‘The commission 
is, by the very terms of the circular, to arise from the use of the let- 
ter of credit, and not from the use afterwards made of the bills drawn 
under it. Suppose the bills had been unconditionally transferred to 
third persons, so as to become their absolute property, and afterwards, 
upon a new negotiation, they had been delivered up and cancelled 
by the parties before acceptance, would not the right to the commis- 
sions have attached? Suppose the bills had been accepted by 
Messrs. Baring & Co., and afterwards and before the maturity, they 
had been taken up and paid by Lyman, would not the like right to 
the commission have attached? ‘The commission was a commission, 
not accruing upon the payment of the bills, but designed as an indem- 
nity and compensation for the risk run, and responsibility incurred by 
Messrs. Baring & Co. and their duty to accept and pay the bills, if 
drawn under the letter of credit. If ever there would be perfect justice 
in the application of the maxim, Qui sentit commodum, sentire debet 
et onus, the present case, under such circumstances, would seem to 
furnish a fit occasion to apply it. I agree, that if Messrs. Baring & 
Co. were never responsible to the holders of these bills at all, and 
that no right attached in favor of the holders, for a moment, to bind 
them to the acceptance thereof, then they have no claim for the com- 
mission ; for they have not earned it, and the letter of credit has not 
been used. On the other hand, if they are entitled to any commission, 
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they are entitled to the whole commission, for there can be no appor- 
tionment of the contract at law. If the bills have been subsequently 
withdrawn, or paid by Lyman, that cannot vary the rights of Messrs. 
Baring & Co., if any rights once attached. It is a mere waiver 
by the holders and Lyman, of the right to require an acceptance and 
payment of the bills, instead of Lyman’s providing for a subsequent 
reimbursement, after payment thereof by Messrs. Baring & Co. In 
the receipt of Lyman, of the 7th of June, 1838, he acknowledges 
the receipt of the letter of credit, and among other things, he promises 
“to provide, in London, sufficient funds to meet the payment of what- 
ever may be negotiated by virtue thereof, at the maturity of the bills.” 
Now, it seems to me, that the word ‘ negotiated” is here used in 
precisely the same sense, as the word “used” in the circular. A 
bill is properly said to be negotiated, when it has passed into the 
hand of the payee, or indorsee, or other holder for value, who 
thereby acquires a title thereto. 

In my judgment, therefore, the whole case turns upon the consid- 
eration, whether these bills were, at any time, in the hands of the 
holders, valid subsisting bills, taken by them for value, and held, either 
absolutely or as security, for advances made to Forbes on account of 
Lyman ; or whether they were merely lodged in the hands of Russell 
& Co., not to give a present title of any sort thereto, as security or 
otherwise, but merely as a future springing, contingent title, dependent 
upon future occurrences, and in the meantime to be held as a mere 
special bailment in trust and for the benefit of Forbes or Lyman. In 
other words, the question seems to me (as I intimated at the argu- 
ment), to resolve itself into this point, whether the bills were in the 
hands of Russell & Co. upon a condition precedent, or a condition 
subsequent. If the former be the true view of the facts, then they took 
no title, whatsoever, in the bills, but in the event that Lyman should 
refuse to ratify the acts of Forbes, as to the advances and arrange- 
ments made for the benefit of Lyman, in lieu of the bills. On 
the other hand, if the latter be the true view of the facts, then a 
present title to the bills passed to Russell & Co., subject to be divested 
by the acceptance and ratification by Lyman of the acts and arrange- 
ments of Forbes. And to the consideration of this point I shall now 
address myself. 

It is not an unimportant circumstance, in examining this point, 
that Forbes, the agent of Lyman, and a partner in the house of Rus- 
sell & Co., through whom the whole transaction was negotiated, and 
who certainly stands before the court as a disinterested witness, ex- 
plicitly states in his deposition, that “ the bills were held by Russell 
& Co. as their security for the advances they had made. ‘They had 
no orders to advance funds for Mr. Theodore Lyman ; but, thinking 
it was for his benefit, they did it, and held the bills then as their secu- 
rity.” Now, if this statement is to be relied upon, as the true expo- 
sition of the transaction, it puts an end to the controversy ; for if the 
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bills were held by Russell & Co., as a present security for their ad- 
vances, they had a present title to them, and a present right against 
Messrs. Baring & Co., to demand the acceptance and payment 
thereof; otherwise they would be no security at all. Sull, Forbes 
may mistake in the matter; and, therefore, we are led to examine, 
whetber the actual transactions, as disclosed in the correspondence, 
and other transactions in Canton at the time, do or do not confirm his 
recollection and interpretation thereof, 

And I must say, that upon a full examination of all the acts and 
correspondence of the parties, it seems to me, that Forbes is fully 
borne out and confirmed in his statement by them; and that every 
other view thereof would be somewhat forced and strained, if not 
unnatural. In the first place, the bills were actually indorsed and 
sent by Russell & Co. to their agent in Boston, to await the final 
decision of Lyman, and if he did not confirm the proposed arrange- 
ment, then to be used and forwarded to London. Certainly, this 
would seem to be the exercise of a virtual authority and title over 
the bills, as owners, and could, in no just sense, be deemed a mere 
agency for the drawer, or for Lyman. It vested a title to the bills 
in favor of the agent at Boston, ‘good against Messrs. Baring & Co., 
and against Lyman, and indeed against all the world, exe ept Russell 
& Co. The natural effect of the indorsement, was that of an in- 
dorsement, conferring a present legal title to the agent, to hold and 
use the bills for the benefit of Russell & Co., and not a mere right 
to hold the same, as bailee, for the benefit of Lyman, until he had 
done some future act to transfer the title to Russell & Co. In point 
of fact, also, although Lyman’s executor, (he having died on the 24th 
of May, 1839, before the advices were received,) assented to the 
arrangement made by the agent, Forbes, when the advices were re- 


ceived, and this assent was immediately made known to the agent of 


Russell & Co., in Boston; yet the bills of exchange were not there- 
upon surrendered, but they remained in the possession of the agent 
of Russell & Co. in Boston, (as appears by his letter of that date), 
up to the 11th of July, 1840; and, indeed, it is stated, that the bills 
were not cancelled until December, 1840, after the last remittance 
had reached Canton. Now, if the bills were intended to take effect 
solely in the case of Lyman’s refusal to assent and confirm the 
arrangement of Forbes, and not before, as soon as Lyman had so 
assented to and confirmed it, they ought to have been given up. But 
the parties did not so act upon the case ; nor did Lyman require the 
bills to be then given up. On the contrary, they were retained with- 
out any objection ; and this can scarcely be accounted for, except 
upon the supposition, that they were retained as security for the due 
fulfilment on the part of Lyman, of the arrangement with Forbes by re- 
payment at Canton, of the moneys advanced by Russel] & Co. In this 
view, the retainer of the bills assumes a natural character. In any 
other view, it would seem inconsistent with the true rights and duties 
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of the parties. Now, let us suppose, that after Lyman had acceded 
to the arrangement of Forbes, the moneys advanced by Russell & Co, 
had never been repaid to Russell & Co., either by the death of Ly- 
man, or by the remittance being lost on the voyage, or in any other 
manner, would it not be clear, that the bills would be valid and obliga- 
tory against Messrs. Baring & Co. in the hands of the agent of Rus- 
sell & Co., as well as against Lyman? If so, how can they be said 


not to be a security for the due fulfilment of the arrangement of 


Forbes? And if a security, must they not be so from the time they 
were actually drawn and delivered to Russell & Co., up to the time 
when the advances were repaid in Canton by Lyman? If they were 
designed as a security in this way, is it not equally clear, that Russell 
& Co. were, in the meantime, holders of the legal title for value ? 
Let us, in the next place, see, how the case stands upon the cor- 
respondence. ‘The first letter of Russell & Co. to Lyman, of the 
date of 18th March, 1839, at Canton, says: “ Your funds, under the 
credit of £25,000 at 5 shillings per dollar, with proceeds of rice and 
specie, we estimate, after deducting expenses of the ship, at about 
$ 106,000, which will not fill the ship by about one hundred tons. 


Freight could not be procured at over twenty dollars per ton, and if 


we had authority to fill up with freight for Boston, at market rate, we 
should doubt the expediency of so doing, fearing it might interfere 
with her ultimate destination. ‘There is no demand, whatever, for 
exchange at the very unfavorable rate at which we have concluded 
to place your bills ; and we have obtained a loan for the purpose of 
getting your ship away. But as our Mr. Forbes had no orders to 
resort to this, he authorizes us to draw your bills at the market rate, 
and to give you your choice of paying for them in London, or return- 
ing the proceeds of the £25,000 to us in dollars, without delay, 
paying at the rate of 9 per cent. per annum, interest, until the amount 
is refunded. We shall, in either case, churge our usual commission 


of one per cent. for drawing, and shall send the bills and letter of 


advice to our agent in Boston, to be cancelled, upon your agreeing 
to replace the funds, or to be forwarded to London for our account, 
if you conclude to meet them there.” Again, on the 4th of May, 
1839, they wrote to Lyman as follows. ‘In our letter of the 18th 
ult. [meaning 18th of March], we indicated the course, which we 
then thought of pursuing with regard to your funds. The present 
aspect of “affairs, and the prospect for the future, is much changed 
since that date, and a different disposition of your bills would now be 
much more for our interest. But we confirm, what we then said, and 
now recapitulate more distinctly the arrangement, which we authorize 
our agent, (Mr. John M. Forbes), to carry into effect. Our R. B. 
Forbes has drawn on Messrs. Baring, Brothers & Co., under this date, 
the following bills (enumerating them), proceeds to your credit at 5 
shillings per dollar, making £25,000 sterling. These bills will be 
forwarded to Mr. T. W. Forbes, Boston, accompanied by the letters 
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of advice. Should you determine to provide for them in London, 
they will be sent forward immediately. But should you prefer to 
re pli ice the amounts to your debit, as per statement, annexe din this 
place, paying interest at the rate of nine per cent. per annum from 
this date, you can do so,’ &c. ‘“ When the remittance is realized 
in Canton at the sesket value, we shall consider your charge of in- 
terest at an end, and not till then.”” The letter of advice of Russell 
& Co. to their agent in Boston, of the same date, which accompanied 
the bills, also of the same date, says: “On receipt of this letter, you 
will please call on Mr. Lyman, or his agent, and offer him a choice 
of the two plans indicated in our letter to him, one of which is, to 
allow the bills to be disposed of, as you may deem most for our in- 
terest, by selling them in the U = States, and investing the pro- 
ceeds in specie for our account, or forwarding them to London, to be 
there invested in specie for our account; or on the other hand, to 
cancel the bills in the United States, upon Mr. Lyman’s giving you 
full security, that the amount advanced to him, as per memorandum 


at foot, shall be returned to us in specie, the interest at the rate of 


nine per cent. per annum from this date, (May 4th), to be ‘charged, 
until the loan ts re alized in Canton, the dollars being disposed of at 
the market rate.” 

Now, it seems to me manifest, that this correspondence in its very 
terms and import, demonstrates, that the parties understood the bills 


to be in the hands of Russell & Co. as the true owners thereof for 


value, as a present immediate and continuing security; for the ad- 
vances made by them under the letter of credit, and the instructions 
for the voyage. ‘That an option was intended to be given to Lyman 
to reimburse Russell & Co., by a remittance of the amount in specie 
to Canton; and when that amount was received in Canton, and not 
till then, the interest was to cease, and the bills were to be cancelled. 


In this view, the correspondence amply contirms the deposition of 


Forbes, the agent of Lyman, that the bills in the intermediate time 
were in the hands of Russell & Co. as their se curity ; and, of course, 
were their property, and were negotiated to them. Indeed, the lan- 
guage of the correspondence shows, that Russell & Co. treated the 
bills as their own in point of right and power of disposal, and only 
offered an option to Lyman to deliver them up, upon his acceding to 
another proposed arrangement, which was in the nature of a condi- 
tion subsequent. It can make no legal difference in the case, that 
the drawing of the bills was never notified to Messrs. Baring & Co. 
That was not necessary to give them a legal validity, or to bind the 
latter to accept and pay them. It is sufficient, that they were bills 
drawn and negotiated for value under the letter of credit, and that the 
letter of credit was “used” for this purpose. Suppose, after the 
acceptance of the proposals by Lyman’s executor, the terms had not 
been complied with, can there be a doubt, that Russell & Co. could 
have enforced their rights under the bills against Messrs. Baring & 
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Co.? They had nothing to do with the new proposals to Lyman, nor 
with his acceptance or refusal of them. Nor would it have been any 
justification of their refusal to accept the bills, if Russell & Co. and 
Ly man had differed on the point, whether the proposals were accepted 
or not, or what was the true interpretation thereof. If the bills were 
once negotiated for value, to Russell & Co., conditionally or other- 
wise, as a present subsisting security, until they were actually cancelled 
by agreement of the parties, Messrs. Baring & Co. were bound by 
them. And I cannot but think, that the whole correspondence shows, 
that so all the parties understood the matter. 

It was suggested at the argument, that R. B. Forbes, having be- 
come a partner in the house of Russell & Co. at the time, w hen the 
bills were drawn and delivered to Russell & Co., might vary the case 
favorably to Lyman. I am wholly unable to perceive, how any such 
effect can arise. R. B. Forbes was still Lyman’s agent, and the bills 
were drawn as a security, not to Forbes alone, but to the firm, and 
the other members had a vested title in the same. ‘There is nothing 
in the law, which disables any partner in a firm from being the agent 
of a third person, in drawing bills in favor of the firm, for advances 
made to such third person, under an express authority. <A firm may 
negotiate its own paper to one partner, and the latter ‘will thereby be- 
come the owner thereof; and on the other hand, a firm may take a 
separate negotiable security from one of its partners, and hold and use 
the same for its own purposes. A fortiori, the firm may do so, where 
he acts as agent of a third person. 

Upon the whole, upon the best reflection, which I have been able 
to bestow upon this subject, my opinion is, that the plaintiffs, upon the 
facts, are entitled to recover the full amount of the commissions ; and 
that they ought to have judgment accordingly. 





Supreme Judicial Court, Maine, April Term, 1941, at Portland. 


Dituiincuam v. Copman. 


Held, that in order to charge an attorney as indorser of a writ, it must be proved, that 
the principal has absconded, or is unable to pay: evidence that he was commnit- 
ted on the execution and broke his bond, and that his bondsmen are not good, is not 


sufficient. 


Morton v. Barrett anp oTHERS, TRUSTEES. 


Held, that neither the certificate of the American consul in London, nor of a sexton 
there, is legal evidence of the death of a person having an interest in a trust estate 
to authorize the trustees to distribute his proportion to other heirs. 
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DIGEST OF 


AMERICAN CASES. 


Selections from 1 Metcalf’s (Massachusetts) Reports. 


ACTION. 

When an action is commenced and 
prosecuted by a corporation, by direction 
of its officers de facto, —no other per- 
sons claiming a right to act as its 
officers, — the defendant cannot be per- 
mitted to show, for the purpose of pro- 
curing the action to be dismissed, that 
those officers were illegally elected. 
(1 Hall, 191.) Charitable Association 
v. Baldwin, 359. 


ASSUMPSIT. 

1. After one tenant in common has 
obtained partition by legal process, he 
may maintain an action of assumpsit 
against his former cotenant to recover 
his share of the rent received by such 
cotenant on a demise by him of the 
whole estate, before and during the 
pendency of the process for partition ; 
although such cotenant appeared and 
pleaded to the petition for partition, that 
the petitioner was not seized of said 
estate as tenant in common thereof. 
Munroe v. Luke, 459. 

2. Several members of an unincor- 
porated religious society, mutually 
agreed in writing to take and pay for 
the number of shares affixed to their 
names, in the stock of a meetinghouse 
which they proposed to build, and to 
pay a certain sum on each share to such 
person as the majority of share holders 
present ata meeting to be held for that 
purpose should elect as a treasurer ; 
such treasurer to give bond, with sure- 
ties, for fidelity, &c., and to pay over 
the money received by him to the treas- 
urer that should be elected by the share 
holders when they should be organized 
under an act of incorporation, which 
they intended to obtain. A. subscribed 
for shares in said stock, and B. was 

VOL. IV.—NO. VIII. 


chosen treasurer, and gave bond as pro- 
vided for in said agreement of the sub- 
scribers. The subscribers afterwards 
obtained an act of incorporation, organ- 
ized under it, and chose C. treasurer. 
A. refused to pay the sum which he 
had subscribed, and B. brought an ac- 
tion against him to recover the same. 
Held, that there was a sufiicient con- 
sideration for A.’s promise, and that the 
action thereon was rightly brought by 
B. Thompson vy. Page, 565. 


BANK BILL. 

If a creditor actually receives bank 
bills of his debtor, though he protests 
that he will not receive them unless the 
difference between their value and that 
of specie shall be allowed to him, and 
the debtor refuses to make, or to prom- 
ise to make such allowance, the creditor 
cannot maintain an action to recover 
the amount of such difference. Phil- 
lips, Judge, v. Blake, 156. 


BOND. 

1. In computing the time within 
which a prisoner in execution must 
surrender himself to close confinement, 
when he gives bond, pursuant to Rev. 
Sts. c. 97, § 63, with condition that “ if 
he shall not be lawfully discharged 
within ninety days from the day of bis 
commitment, he will surrender him- 
self,” &c., the day of commitment is 
to be excluded. And as such prisoner 
has the whole of the ninety days, thus 
computed, to obtain his discharge, the 
condition of his bond is saved, if be sur- 
render himself on the ninety-first day. 
Wiggin v. Peters, 127. 

2. A bond with condition that the 
prisoner “shall, at the expiration of 
ninety days from the day of his com- 
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mitment, surrender, &c., unless he | grantee, for breach of such covenant. 
shall before that time have been law- | Slater v. Rawson, 450. 
fully discharged,” is of the same legal| 2. Where an assignee of a grantee, 
effect as a bond with condition in the |in an action of covenant against the 
precise terms prescribed by the Rev.|grantor, avers and proves that the 
Sts. c. 97,§ 63. Jd. grantor had neither seizin nor title, at 
the time of his grant, the grantor is 
BOUNDARIES. not estopped to rely on his want of 
Where a deed, conveying land, is of | seizin as a defence to the action on the 
doubtful construction as to the bounda-| covenant of warranty. Jd. 
ries, the construction given by the par-| 3. In a deed conveying real estate, 
ties themselves, as shown by their acts | the grantor, after a description thereof, 
and admissions, is deemed to be the added that it was sold subject to the 
true one, unless the contrary be clearly | right of the widow and daughter of B. 
shown. Stone v. Clark, 378. in the same — the daughter's “ right to 
exist no longer than the widow occu- 
BY-LAW. ‘pies the premises to which she is enti- 
A by-law of the city of Boston, re- | tled under said B.’s will” — and cove- 
quiring that every person, who enters nanted that the premises were free 
his particular drain into a common from all incumbrances except the 
sewer of the city, shall be held to pay above mentioned. By the will of B., 
to the city such sum as is his just pro- the daughter had a right after the 
portion of the expense of making such | widow’s death, in the estate conveyed. 
common sewer, having reference al- | Held, that the grantor was liable to the 
ways to the last valuation of such per- | grantee, in an action on the covenant 
son’s estate, in the assessors’ books, | against incumbrances. Jarvis v. But- 
previous to the expenditure, is void for ‘rick, 480. 
inequality and unreasonableness. City | 


of Boston v. Shaw, 130. | DISSEIZIN. 
| The levy of an execution on land 
CONTRACT. ‘which is not the judgment debtor’s 


A promise, by the holder of a joint does not work such a disseizin of the 
and several note, to one of the makers true owner, as will prevent his main- 
who had made part payment thereof, taining an action of trespass, without 
that he would look to the other maker! reéntry, against the judgment creditor 
for payment of what remained due|or those acting under him. Blood v. 
thereon, is without due consideration,| Wood, 528. 
and furnishes no defence toan action} 2. An execution was levied on land 
against the maker, to whom such pro-/not the judgment debtor’s, being part 
mise was made, to recover the remain-/|of a large unenclosed meadow, and the 
der of the note. Smith v. Bartholomew, |judgment creditor entered thereon two 
276. or three times for the purpose of show- 

2. A promise to pay a demand which ing the grass for sale, but took no actu- 
the promisee had voluntarily released al possession: He afterwards adver- 
for the purpose of rendering the promi-|tised a sale of the grass, in a public 
sor a competent witness in a suit newspaper, as grass growing on his 
against the promisee, is without consi-| land, and caused the same to be sold at 
deration, and an action thereon cannot auction, at a distance from the land, 
be sustained. After such release, there and the purchaser thereof cut and car- 
is no such moral obligation to pay the ried it away — the true owner of the 
demand, as will support a promise to land having no actual notice of the 


pay. Valentine v. Foster, 520. |proceedings. Held, that these acts did 
| . . ‘Tl? 

‘not constitute such a disseizin or ouster 

COVENANT. lof the true owner, as to prevent his 


If a grantor of land is not seized|maintaining an action of trespass 
thereof when he makes his deed of|against the purchaser of the grass. 1). 
conveyance, his covenant of warranty 
does not attach to the land and run EVIDENCE. 
with it; and he, therefore, is not liable! In an action by the indorsee against 


to an action, by the assignee of his the maker of a negotiable note, the bur- 











Ns Solana aah 


aie tae 


Oe! 2 


+o 


BE A ae En ev 


wit 


EIR hea eh gp, Aa 


den is on the defendant to prove that 
the note was negotiated after it was 
due and dishonored; and that burden 
is not removed by proof that the note 
was transferred and delivered to the 
plaintiff before it was dishonored, but 
was not indorsed until afterwards. 
Ranger v. Cary, 369. 


EXECUTOR AND ADMINISTRATOR. 
If an administrator suffers judgment 
to be recovered against him before he 
represents the deceased’s estate insol- 
vent, he must pay the full amount of 
such judgment, without regard to the 
assets of the deceased. And if, on de- 
mand made upon him to pay such judg- 
ment, or to show sufficient property of 
the deceased to be taken in execution 
to satisfy the same, he neglects or re- 
fuses so to do, he and his sureties are 
liable, on his administration bond, to a 
suit by the judgment creditor, in the 
name of the judge of probate, although 
the deceased’s estate is in fact insol- 
vent. Newcomb, Judge vy. Goss, 333. 


FRAUDS, STATUTE OF. 

An agreement to make machines for 
a specified price, and to find the mate- 
rial therefor, is not within the statute 
of frauds. — Rev. Sts.c.74,§4. Spen- 
cer Ys Cone, 283. 

An oral agreement for the sale of 
eatin. trees growing in a nursery 
and raised to be sold and transplanted, 
to be delivered on the ground where 
they are growing, upon pay ment there- 
for being made, is not a contract for the 
sale of an interest in or concerning 
lands, &c., within the statute of frauds. 
— Rev. Sts. c. 74,91. Whitmarsh v. 
Walker, 313. 

3. A license to enter upon land, and 
remove trees therefrom, passes no in- 
terest in the land, and, though not in 
writing, is valid, notwithstanding said 
statute. JA. 

4. Part performance of an oral con- 
tract for the sale of Jands, &c., does not 
take such contract out of the operation 
of said statute. Adams v. Tvwnsend, 


483. 


INSURANCE. 

One who procures insurance to be 
made, in his own name, for another 
person, or for whomsoever it may con- 
cern, cannot maintain an action on the 
policy, in his own name, if his author- 
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ity is disavowed or revoked, before ac- 
tion brought, unless there is some ex- 
press provision, in the policy, author- 
izing him to sue, or he has a lien or 
other interest, which the party whose 
property is insured cannot defeat. Reed 
v. Pacific Ins. Co., 166. 

One who thus procures insurance 
on a vessel, not as a broker or general 
agent, but in pursuance of a specific 
order, and under directions to forward 
the policy to the party who gives the 
order, has no lien on the policy, nor 
interest in it. And though he be ship’s 
husband for the general management 
of the vessel insured, yet he has no lien 
on the policy for the balance of his ac- 
count. Jb. 

When an underwriter, who has 
refused to accept an abandonment of a 
stranded vessel, takes possession of the 
vessel for the purpose of removing, re- 
pairing, and restoring her to the owner, 
he is bound to use due diligence and 
despatch, as well in removing as in re- 
pairing her; and wantof such diligence 
and despatch in removing her, operates 
as a constructive acceptance of the 
abandonment, although the repairs are 
afterwards made with reasonable de- 
spatch. Reynolds v. Ocean Ins. Co., 
160. 

4. The underwriter’s duty and liabil- 
ity, in such case, are not varied by a 
clause in the policy of insurance, that 
“the acts of the assurer, in recovering, 
saving, and preserving the property in- 
sured, in case of disaster, shall not be 
considered an acceptance of an aban- 
donment;” such clause being inserted 
diverso intuitu. Ib. 

5. An insurance of “freight on board ” 
a vessel means the same as “freight of 
the vessel.” Robinson v. Manufacturer’s 
Ins. Co., 143. 

Insurance was effected on freight 
of a vessel atand from Cadiz to a port 
in Sicily, and at and from thence to her 
port of destination in the United 
States. The vessel was lost in the 
Bay of Cadiz, after being ready to sail 
for Palermo in Sicily, having on board 
a very small quantity of goods on 
freight, and those shipped for her port 
of destination in the United States. 
The assured had chartered the vessel, 
except the cabin, deck, and necess: Wy 

room for the accommodation of the 
crew, (reserving to the master the pri- 
vilege of freight in the cabin,) from 
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Palermo to New York, for $2500, and| before, he pays the debt of the princi- 
$35 per diem demurrage. Held, that| pal. Wood v. Leland, 387. 

the whole freight from Cadiz to Paler- 
mo, and from Palermo to the United | 
States, was one entire subject of insur- | A note payable on demand is not re- 
ance; that the valuation was not so| garded as dishonored within one month 
great as to raise a suspicion of fraud; after its date. Ranger v. Cary, 369. 
and therefore that the underwriters} 2. A note given for a premium of in- 
were not entitled to have the policy surance cannot be recovered, if the 
opened, but were liable to a total loss. vessel insured were unseaworthy at 


PROMISSORY NOTE. 


Ib. 


|the time when the risk would have 


|commenced —the consideration hav- 


LIMITATIONS, STATUTE OF. 

A memorandum written on a note, 
by the maker, in these words, “ for 
value received, I hereby acknowledge 
this note to be due, and promise to pay 
the same on demand,” and signed in 
the presence of an attesting witness, is 
itself a ** promissory note,” within the 
fourth section of Rev. Sts. c. 120, and 
an action thereon is not barred by the 
statute of limitations. But if the orig- 
inal note was without consideration, or 
the consideration thereof had failed, 
and there was no new consideration for 
such memorandum, (or new note), the | 
payee cannot recover thereon. Com-| 
monwealth Ins. Co. v. Whitney, 21. 





PARTNERSHIP. 

Under an authority, though by parol | 
only, given to one partner by the others, 
after a dissolution of the partnership, to 
sell a negotiable note made to the firm 
before dissolution, he may indorse such 
note, “ without recourse,” in the name 
of the firm. Yale v. Eames, 486. 

2. All the members of a firm are an- 
swerable for a fraud committed by one | 
of them —or by their agent acting) 
within the scope of his authority — in 
the sale of partnership property. 
Locke v. Stearns, 560. 


PRINCIPAL AND AGENT. 

The principal is liable, civiliter, for 

the fraud or deceit of his agent com- 

mitted in the course of the agent’s em- 
ployment. Locke v. Stearns, 560. 


PRINCIPAL AND SURETY. 

A surety’s cause of action against a 
co-surety or his representatives, for 
contribution, accrues when, and not 





‘ing failed. 


Commonwealth Ins. Co. v. 
Whitney, 21. 

3. The indorsee of a note made and 
indorsed in another state, must do al] 
that is required by the law of that state 
to charge the indorser, before he can 
maintain an action against him in Mas- 
sachusetts. Williams v. Wade, 82. 


REVERSION. 

The reversion expectant on the de- 
termination of an estate tail is a vested 
interest, which may be devised, and 
which will pass to a devisee under a 
general residuary clause in a_ will. 
Steel v. Cook, 281. 

2. When the owner of such rever- 
sion limits the same by way of execu- 
tory devise, on the contingency of there 
being issue of a future marriage of one 


‘of the tenants in tail, the residuary 


devisee of the reversion may grant the 
same to a third person, subject to such 
executory devise. Jh. 


SHERIFF. 

An officer, who arrests a judgment 
debtor on execution, cannot lawfully 
hold him in custody against his con- 
sent, in order to procure an interview 
with the creditor, or his attorney, for 
the purpose of negotiating with the 
debtor, or for the purpose of the credi- 
tor’s giving further directions to the 
officer as to service of the execution. 
French v. Bancroft, 502. 

2. An officer, who is lawfully directed 
to arrest a defendant on a writ, is an- 
swerable to the plaintiff, if he take a 
bail bond to which the sureties’ names 
are forged, and thereupon discharge the 
defendant from custody. Marsh v. 
Bancroft, 497. 
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INTELLIGENCE AND MISCELLANY. 


Tue ATTtoRNEY GENERAL oF MASSACHUSETTS AND HIS Fees. An article ap- 
peared in the Boston Morning Post of October 1ith, commenting on the amount 
allowed Mr. Attorney General Austin for professional services and fees, in the 
case of Rhode Island against Massachusetts, now pending in the supreme court 
of the United States. To this attack, the attorney general thought fit to reply, 
and his letter places this matter, about which so much has been said, in its true 
light, and thoroughly exposes the contemptible course of those members of both 
political parties, who, in the attempt to cast a stigma upon a meritorious public 
officer, have entered into two-penny calculations of his “ family expenses,” while 
at Washington, defending the rights of the state, in the highest tribunal of the 
country. The facts in the case appear to be these. By a resolve of the legisla- 
ture, in 1832, before Mr. Austin was appointed attorney general, and while the 
commonwealth had an attorney zeneral and solicitor general in full pay, the 
governor was authorized to retain and employ counsel to conduct the defence of 
the commonwealth, in its controversy with Rhode Island. Governor Lincoln 
immediately appointed the Hon. Daniel Webster, and accompanied the appoint- 
ment with a warrant for a suitable retainer, of which we never heard that any 
body made complaint. In 1836, Governor Everett being in the chair, he deter- 
mined, on the representation of Mr. Webster, and for very satisfactory reasons, 
to appoint additional counsel, and a special commission, of the same tenor with 
Mr. Webster’s, was issued to Mr. Austin, bearing date the seventh day of De- 
cember, 1836. Before accepting that commission, he was distinctly informed, 
that the duties it required were not considered as any part of his official acts, as 
attorney general, and would be paid for under the resolve of 1832, by a reasona- 
ble compensation. The commission was accordingly accompanied by a retain- 
ing fee of five hundred dollars, and followed the next year by the same amount. 
Both these payments were in due course reported from the treasurer to the legis- 
lature, and the accounts successively approved. [t 1839, it was not necessary 
for Mr. Austin to attend the supreme court of the United States; but in 1840, 
it was supposed to be expedient that he should be present on the first day of the 
term. No prudent citizen, who had a private cause there, under the circum- 
stances in which the Massachusetts case was situated, would have permitted 
his counsel to be absent at that time. Mr. Webster had recently returned from 
Europe, and could not be present on theday. Mr. Austin accordingly did attend. 
Before his departure from Boston, two hundred and fifty dollars were advanced 
to him, for which he was, in a form not before observed, expressly ordered “ to 
account.” The opinion of the supreme court was delayed until the last day of 
the term. Some further time was occupied in obtaining a copy of it, and in as- 
certaining the next steps to be taken; and, after an absence of eighty-one days, 
it was the attorney general’s first business to comply with the order, by account- 
ing for the money advanced. He did so. This accounting was very simple. 
He stated that he had spent the whole of it, and twice as much more; that, hav- 
ing a part of his family with him, he had expended $714 during his absence. 
When the report of the council was made to Governor Morton, he refused to 
sign the warrant. The only doubt he expressed was, whether, under a resolve 
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authorizing the governor to appoint and retain counsel, the governor and counci! 
could pay any thing toany body. Governor Davis concurred in this doubt. The 
legislature, thereupon, by a pe ae managed | resolve, after a short debate, author- 
ized the council to pay for all services and expenses incurred, or to be incurred, 
in the case ; and, after a year’s delay, a warrant issued in favor of Mr. Austin, 
for $742. This debate in the legislature occurred at the last session, at the mo- 
ment when it became necessary for the attorney general again to attend the su- 
preme court at Washington. He declares, that he would immediately have re- 
linquished all connection with the case, and thereby cut off all further cavils 
about money, if there had been time for other counsel to become acquainted 
with the case. Mr. Austin has since resigned the special commission under 
which he was appointed to act in the cause, and his place is occupied by Mr. 
Choate, the distinguished senator from Massachusetts, whose profound learning 
and brilliant talents are too well known, to leave any fear that the cause of the 
state will suffer while entrusted to his hands. We regret, however, that the 
state has not the continued benefit of the labors of the attorney general. W, 
do not hesitate to adopt his own language, and venture to maintain that when 
the case is finally settled in favor of the commonwealth, as sooner or later it 
will be — although to share in this triumph, which is a lawyer’s highest reward, 
is denied to the attorney general — the principles he propounded in the several] 
addresses made to the court, and substantially recorded in its reports, and the 
result of the researches there developed, will be found to have been the directing 
course for the progress of the cause, as they are the immovable foundation of 


its success. 


Foreign Law INrevuicence. The recent political change in Great Britain, 
by which the tories have again come into power has had the usual effect upon 
those offices which depend upon political changes. Lord Lyndhurst is again 
lord chancellor. Sir Frederic Pollock and Sir William Follett are attorney and 
solicitor general. Sir Edward Sugden is chancellor of Ireland. — The Admin- 
istration of Justice in Equity Bill was thrown over last year, because the whig 
government could not agree how the new judgeships were to be filled. It was 
thrown over this year because the whig ministry was not allowed to exercise 
the patronage. It was passed at once by Sir Robert Peel. This bill created two 
vice-chancellorships, to which Mr. Wigram and Mr. Knight Bruce have been 
appointed. Two committee rooms of the house of commons have been fitted up 
as temporary courts for the new vice-chancellors, who have already entered 
upon the discharge of their — business. — [tis currently reported in the pro- 
fessional circles, that Lord Lyndhurst will relinquish the seals at the commence- 
ment of the January term, and that Sir W. Follett, the solicitor-general, will be 
his successor. In connection with this arrangement, it is also said that Lord 
Abinger will at the same time vacate the chiefship of the exchequer, and that 
Sir Frederick Pollock will be his successor therein. Probably these changes 
will make way for Mr. Cresswell, as solicitor-general. — In Ireland, chief justice 
Bushe, of the queen’s bench, has resigned, and the place has been conferred on 
Edward Pennefather, the solicitor general. Mr. Sargeant Jackson is to be the 
solicitor general, and Mr. West the sargeant. — Lord Waldegrave and Captain 
Duff, having completed their term of six months’ incarceration in the Queen's 
Bench, in consequence of being implicated in the attack on a policeman, have 
been released, under the full conviction that neither his lordship nor the captain 
had directly any part in the assault on the policeman, the inhabitants in the 
vicinity of Lord Waldegrave’s estate at Strawberry-hill, prepared to welcome 
him home with a procession and {éte, to be followed by illuminations in the 


evening. 
Lecat Reporter. We have before us a few numbers of a weekly law mag- 


azine of this name, which has been established in Dublin. In size and appear- 
ance it is similar to the (London) Legal Observer. In plan it is not unlike our 


own magazine, the principal object being to “ afford the practitioner rapid re- 
ports of the latest decisions in the courts of law and equity.” 


In one of the 
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numbers, under the head of “ American Jurists, No. I,” there is a review of the 
English edition of Mr. Justice Story’s Commentaries on Equity Jurisprudence. 
“ There are few better books,” the writer says, ‘on the subject of Equity Juris- 
prudence, than Mr. Justice Story’s Commentaries. It is one of those specimens 
of modern legal literature, which are such decided improvements upon the mere 
jlack-letter compilations of principles and cases of an earlier date in our profes- 
sion. It does not possess the abstruse lore of Gilbert, nor the scientific depth of 
Ballow; neither can it be said to have the elegance and grace which Blackstone 
has conferred on his brief discussion of the English jurisdiction of the Chancery. 
But the subject is fully discussed in a good style when original, and with well- 
chosen selections from the best authors when (and this not unfrequently) he 
becomes a compiler. What is commonly called originality, and which in mere 
literature is justly expected, is not, it appears, considered requisite in legal 
writing. The mutual debts of this kind due by writers to each other are innu- 
merable, and certainly Mr. Story would appear in a less voluminous shape if 
Fonblanque, Ballow, and Mitford, reclaimed their own. At the same time, we 
are bound to say, that great research, profound knowledge, and correctness of 
taste, are so evident in this work, as to entitle him to rank very high as a legal 
writer.” 


NEW PUBLICATIONS. 


Messrs. Little & Brown, of Boston, have in press and will soon publish, “ Points in 
the Law of Discovery, by James Wigram, Esq., one of her majesty’s counsel. First 
American, from the second London edition, with Notes and References to American 
decisions, by a member of the Boston Bar.’’ This treatise of Mr. Wigram, modestly 
designated as ‘ Points in the Law of Discovery,” is able and profound. The author 
is eminently learned, and has recently received a distinguished appointment under the 
new act, to facilitate the administration of Kquity. He discusses the subject of the 
present work in a clear and logical manner. The cases cited are examined with great 
care and fidelity, notwithstanding the author dissents, in some instances, from the 
principles deducible from them. The subject matter of the work is daily becoming 
more and more interwoven with our own jurisprudence, and ought to be examined by 
every member of the profession. 

A third edition of Greenleaf’s Overruled Cases has been published in New York. 
We learn, upon the best authority, that Mr. Greenleaf has no connection with this 
work whatever. He is responsible for the first edition only, which was published 
in 1621. We understand that the author formerly commenced legal proceedings 
against a New York publisher for infringing his copyright, and the matter was com- 
promised by the latter’s purchasing the copyright outright, from which time the con- 
nection of the author with his work has ceased entirely. 

The October and November numbers of the Law Library contain a Treatise on the 
Law of Lien and Stoppage in Transitu, by John Cross; and a part of Eden’s Practical 
Treatise on the Bankrupt Law, from the last London edition. Both of these are ex- 
tremely useful to the practitioner. The latter is especially needed at the present time ; 
and they are both furnished at less than the cost of importing one of them. 

Commentaries on the Law of Partnership, as a branch of Commercial and Maritime 
Jurisprudence, with occasional illustrations from the Civil and Foreign Law. By 
Joseph Story, LL.D. Boston: Little & Brown. 1841. London: A Maxwell, 32 
dell Yard, Lincoln's Inn, Law Bookseller to His late Majesty ; T. Clark, Edinburgh, 
Milliken & Son, Dublin. 

American Criminal Trials. By Peleg W. Chandler. Volume I. Boston: Little 
& Brown. London: A Maxwell, 32 Bell Yard, Lincoln’s Inn. 1&4]. 
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CORRESPONDENTS. 


Our present number contains but few decisions, and those are principally of a com- 
mercial character. In the case of Baring v. Lyman, we depart from our general rule, 


and publish the arguments of counsel at length. 
important ; and the arguments are eminently able. 


The points in the case are novel and 
It isa matter of regret to us, that 


we are not always able to do justice to the arguments of counsel in the reports which 
we publish ; but our limits are such as leaves us no choice in the matter, and we are 
generally obliged to condense the opinions of the courts even, in order to give a proper 
degree of variety to our magazine. 

At the commencement of the present term of the circuit court of the United 
States, in Massachusetts, Mr. Justice Story took occasion to pass a high eulogium on the 
life, services and character of the Hon. John Davis, the late district judge. It was a 
feeling, eloquent, and eminently proper tribute to this distinguished jurist, and com- 
manded the profound attention of the bar. On making application for a copy for pub- 
lication, we were sorry to learn, that it was entirely extemporaneous. No notes 
of it were taken at the time, and we should do the learned author a great injustice by 
undertaking to write it out from memory. 


In the abstract of the case of Hooper v. Day, in our last number, there is an error, 
which the reader will readily correct by examining the whole case. The word not should 
have been omitted. 

The communication of S. P. on the Law of Implied Warranty, is received. 
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